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INTRODUCTION. 


Berort I proceed to ſay any 
thing in general of the following Wotk, 
it ſeems neceſſary to introduce to the 
ſtudent, an explanation of the principal 
terms which are uſed therein. —And of 
_ theſe in order. e 


I. The derivation and definition of Bait. 
IT. The like of MIX TRIZ x. 

HI. Of the difference betweer them. 
IV. Of the meaning of PLzDGzs. © 

V. Of the like of SuRBTIEsS. 


I. And fiſt—Of Bart, 


THE beſt derivation. of this word 4 luft. Jobs 
Bail, is given by Lord Chief Juſtice N N 
Cote, in fis fourth Inſtitute.— Bail, Regiſter fo. 
ſays he, is from the French noun Bail, ab 1. 
a guardian, keeper, or gaoler It is de- c. 26, 
rived by ſome, from Saller, French, to Mirror, c. 2. 
deliver; becauſe the priſoner is delivered © '* 


out 


r P 
* 
Fe 


vi 


Dalt. c. 166. 
1 New Abr. 
205. 
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out of priſon ; but it cannot be ſo de- 
rived ; for the entry is, traditur in or 


per Ballium, and then the ſenſe (or non- 


ſenſe) ſhould be, he is delivered into de- 
{rvery. A derivation ſimilar to this we 
find in the Termes de Ley, where it is 
added that the perſon bailed is deliver- 
ed, as it were, into -the cuſtody of his 
bail, to be forthcoming at a certain day, 


and is therefore ſaid to be © a ſurety of 


% body for body for an appearance.” 
—And hence the word pledge ſeems 
naturally to ariſe, of a meaning ve 


- 


fimilar to that of Bail; but of this 


W 


Dalion and Bacon define Bail to be, 
an undertaking of a man's friends be- 
fore certain perſons for that purpoſe 
authorized, that he ſhall appear at a 
certain day, and . anſwer any legal 
charge to be exhibited againſt him; and 
this definition is grounded on that of 
Bracton 

It is to be remarked, that Bail is the 
means of giving liberty to a priſoner, 
and at the ſame time ſecuring the ex- 
tent of the law. to puniſh an offender ; 
or, to.compel ſatisfaction from a debtor 


to the party injured : therefore, for that 


the ſafety of the people ſhould be pre- 
OT MILE as! ph Ie 
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ſerved againſt the lawleſs depredatione 
of atrocious offenders, which is of far 
greater conſequence to the well-being 
of a ſtate, than the private debts or 
loſſes of individuals, a variation is made 
in all criminal caſes from thoſe of 
the common law, wherein Bail is uni- 
verſally allowed, but in criminal caſes 
it is otherwiſe. See 4 Black. Com. 


297: 


But formerly Bail was a general fa- 
vour, granted to the ſubje in moſt 
caſes ; till it was found that increaſing 
corruption growing more and more pre- 


valent, and keeping pace with a rapid 


ſwell of population, and influx of in- 
habitants from other countries, it be- 
came neceſſary to inſtitute ſome re- 
ſtrictions thereto; of which murder was 
the firſt and ſurely no one can com- 
plain of this as an unjuſt innovation 
upon the generous liberality of our an- 
cient law. 


vil 


In actions of debt, &c. the firſt pro- Mod. 236. 


ceſs originally was a ſummons, and this 
was grounded on the principles of 
Magna Charta—that © no perſon ſhall 
« be arreſted or impriſoned, unleſs by 
e the judgment of his peers” —if de- 
fendant did not appear upon that ſum- 

mons, 


viii 


Salk. 104. 
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mons, a Capras iſſued, and he was held 


to Bail thereon. T he reaſon of Bail, 
is upon a ſuppoſition' of law that the 
defendant flies the judgment of the 
law ; and this ſuppoſition ariſes from 
Bis not appearing at firſt; for if he ap- 


peared to the ſummons, no Bail was re- 
quired. And this is the reaſon why 


it is held to be againſt law, for any in- 
ferior court to iſſue a Capras for the firſt 


proceſs: for the liberty of a man is 


highly valued in the law, and no man 


ought to be abridged of it, without 
ſome ons in himſelf. 


But it may not be 1 impro r to add, 
in this place, that ſo earneſtly does the 
law of England regard the public weal, 
and ſo juſtly does it conſider the natural 
equality of mankind, that wherever an 
injury be committed, there is no differ- 
ence ſuffered to exiſt between peers and 
commoners in relation to the reaſona- 
bleneſs and neceſſity of Bail. 


I. of 


4 
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II. 07 MAINPRIZE. 


VERY ſimilar to the nature of Bail, 


s that of Mainprize—And it is thus 
lefined by Food ;— * | 


night otherwiſe be committed to pri- 
on, on ſecurity given for his appear- 
nce at a time and place afligned—and 
s ſuppoſed to go at large, without any 
ear of RE taken by his manucaptors, 


o ſecure themſelves, as in caſes of 
Nail. | | 


re only ſureties, that in caſe the cri- 


inal does not appear, (though he was 
rrefied or in priſon) they are to forfeit ' 
heir recognizance. x 


ollowing words, which he takes from 205. 
he authorities there cited; Mainprize 
that the mainpernors are barely his 
ureties, and cannot impriſon him 
hemſelves to ſecure his appearance, as 
is bail may, who are looked upon as 


6 his 


Mainprize, Manucaptio, ſignifies the Wood's Inſt. 
aking a man into friendly cuſtody, who io. 


He ſays further, that manucaptors, Ibid. 618. 


Bacon confirms this definition in they. abr. 


his gaolers, to whoſe cuſtody he 186 
committed. e hn hy | | 


From hence it ſeems obvious, that 
Mainprize aroſe from the ſimple ho- 
neſty of ancient days—when honour 
ranged through all ranks of men un- 
tainted and ſincere, and when mutual 
confidence rendred cach man's word as 

binding as his oath or bond in later 
times: the inſinuation here is obvious, 
that Bail was afterwards eftabliſhed 
through neceſſity, and thus mainprize 
has fallen almoſt into general diſuſe! 


III. The difference between Bai and 
MaA1NPRIZE. 


T HIS may ſerve to explain both 
theſe terms ſtill further. 


Termes dle The difference conſiſts in this that Wh; 
Ley. he that is maznprized is always ſaid to 
Foreſt. Law be at large, and to go at his own liber- MM 
ty out of ward, after he is put to main- In 
prize, until the day of his appearance, Wr; 
by reaſon of common ſummons. or Who, 
otherwiſe. But it is not fo, where a MW}: 
man is put to Bail by four or tuo men, re 
by my Lord Chief Juſtice in Eyre of il 
the foreſt until a certain day ; for there 

he 
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ze is always accounted by the law, to 
de in their ward and cuſtody for the 
ime; and they may, if they will, 
old him in ward or in prifon till that 
>- Wime, or otherwiſe at their will; fo 
ar hat he who is bailed, ſhall not be ſaid 
n= Wy the law to be at large, or at his own 
al iberty. 


s, very Bail is a Mainprize (for thoſe 
ed hat are Bail take the perſon into their 
ze Wands and cuſtody) but every Main- 
Prize is not Bail, becauſe no man is 
bailed but he that is arreſted or in pri- 
mT wk for he that is not in cuſtody or 
priſon, cannot be delivered out, as be- 
ore it appeareth. But a man may be 
ja inperned, which never was in pri- 
th on; and therefore mainprize is more 
arge than bail; See 17 E. 3. fo. 2. 
ti. 5 K. 3. 21. 32 E. 3. 
at Wſainrize 23. | Ti 


er Sir Edward Coke fays further, that 4 Iaſt 17% 


r In an appeal of felony the plaintiffy 4 4. 3 


n- Whall find mainprize, and yet he never 
Cc, Nas in priſon or under cuſtody, And 


30 Ed. 3, 20. 
26 Ed. 3, 12. 


or Fometimes theſe mainpernors are called : - +. 43: 
a BW/edger—and the mainpernors are to Connuſance 
-N, Wroduce the principal de die in diem un- 37. 8 H. 6. 


of il judgment ſhall be had. 
he e | And 
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4 Inf. 180. And he. afterwards adds, there is ai» 
| mani diverſity between de die in gien 8 
and a Bail; for as to him that is main. 

prized de die in diem, no bill can bel 
maintainable againſt him ; otherwiſe iii 

is againſt him that is by Bail, per cur WH! 

ſum curie. © | | 


Woods Inft, And to this may be ſubjoined, what" 
Git. is ſaid by Dr. Mood. — That mainprizW"' 
is of a more extenſive nature than Bai D 
for every Bail is a mainpernor, but he 
every mainpernor is not a Bail. © 


IV. Of PLEDGES. 


Mir. c. 4. PLEDGES and majapettdhs are OI, 
L 9. one ſignification, (ſaith the Mirror) 5 
notwithſtanding that they differ in 
names; but pledges, are theſe who baile 
other things than the body of men, a 
in real actions and mixt; mainpernor: 
are, in perſonal actions, only thoſe who - 
| baile the body of a man; ſafe pledge. 
| are thoſe who are ſofficignt to anſwe 
| the demand, or the value, and are true 
'men, and frecholdets to whom theec 
plaintiff is, and in whoſe court the pleafr 
is brought. h f 


4 laſt. 180, This is further explained by Sir Ed, 
ward Cole: Plegit and Plegiatio, are de ui 
rived 
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ved of the French word Pleige, which 

gnifieth one that undertaketh for ano- 

in. Peer; a ſurety, Ffdei- Juſſor. Now as 

very Bail is a mainprize, ſo every Bail 

d mainprize is e vi ſermini, plegiatio 

hich ſee in Glanville for the act of 

fetiſhip. But in legal underſtanding, Clan: l. 10. 
is taken firſt for the pledges which, 5 C. 
e demandant or the plaintiff finds, toy E. 1. Plegii 
roſecute a civil action. And the rea-»9* "_ F 
on of theſe were for the anſwering of _— : 
he King of the amerciament, if the de- 1) E 3. 75. 
andant or plaintiff be barred or non- _ g 9 
uit, Sc. ſo cautious were the founders ; 

f our law, that the King ſhould ever 

e anſwered of ſuch duties as belong to 

im: And for pledges in replevin de Brad. lib. 4. 
etorno hab. See poſtea and 2 H. 6. 25 a 
5. 2 Infl. M. 2. C. a. 


A1 


; SUR ETY comprehendeth all the fenmer : 


„ as 

nor: | 

ho AND note, there is a ſecurity by theRegil. F. N. 
ige ommon law, and a ſurcty by ſtatute. 8 


| tives, 
By the common law, as in a writ de 
ecuritate invenienda ne exeal regnum. 

nd there is a ſurety of the peace, and 
f the good behaviour de. bono geſtu. 


And it appears by the Mirror that Mirror, e. 1, 
ureties were always taken in the King's: 3. 
courts 
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oourts before any  aQion, could b 
brought or judgment be receivab n 
thereon. Vi Y 


It is the peculiar privilege, reſulting 
from the Engl;ht law, that the mind: 
reaps in every ſtage of its progreſs . 
firm aſſurance and conviction, | than 
every ordinance took its riſe in an ah 
dent and laudable enthuſiaſm for the 
general good, and preſervation of the 
publick freedom; and confirmed by the Me 
; | wiſeſt rules, the domeſtic as well as naa. 
j tional privileges of mankind in ſociety. Nun 


OT * 
* 22 
— 


The fludent is further aſſured, in thi; 
high ſatisfaction of being able to de Has 
| duce the municipal laws of his country 
from the firſt root of juſtice, the lav te 
of God or nature, and the natural doc to 
trines of mutual equity. „ 


But that which ſtill more particular. 
gains his attention, and wins his devout 
eſteem, is the zealous ſecurity of Hi 

' perſonal liberty, which every where 
ſtands foremoſt in the page of our vo 
luminous code, and is ever deeply im- 
preſſed upon the mind by the regular 
tradition of the firſt great bulwark of 
the common and ſtatute laws of the 


* realm. 
| Theſe 


- 
* 
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Theſe conſiderations firſt ſuggeſted to 
ne the following Digeſt ; the utility of 
aying before the public, at a ſhort and 
nethodical view, the CHIEF DOCTRINE 
f rERSONAL LIBERTY, ſcemed as a 
natural reſult from my reflections; and 
point of learning in which, not only 

he lawyer, but the ſubject at large, 
ould be well acquainted. 


Warmed, as I felt myſelf, with a juſt 
zeal, for this ſacred baſis of the Engli/h 
aw, I was bold to encourage that zeal, 

and to purſue my reſearches I truſt m 

labours to the candid and diſcerning, 
and hope, at leaſt, that they may ſerve 
18 an inducement or foundation for ſome. 
more experienced and laborious archi- 
ect, to raiſe a fabric more bonourable 


0 the legal protelhon. 
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Of BAIL in Civil CASES. 


Is TRODUCTION. 
1. Of Bait. 
| 2. Of Mainprize. | 
3 3. Of the difference between then; 
4. Of Pledges. 
5. Of Sutety: 


Ft Of the Arridavir To HoLD TO 
Bair, 


8 What is ſufficient. 


2. What is inſufficient. J 
% C. II. 


ANALYSIS OF THE 


c. II. Who may wor be held to Baru. þ 


1. Of perſons claiming PRIVE- 
LEGE. 


| Ct. Of Attornies. 
| | 2. Officers of the Court, : 
1 25 3. Witneſſes and Parties. 


{| 4. Of thoſe who are privi- 
| [ leged. 


_— 


2. Perſons not 8 but not 
held to Barr. 


| 1. Of Minors. 


2. Of Heirs, Executors, and 
| Adminiſtrators. 


3. Caſes wherein BAIL is not re- 
L quired, 


C. NI. Wno mar be held to BarL. 
1. Perſons who maybe held toBar. iſ C 
2. Caſes where Bail. is requiſite. 


3. Caſes where Bail ir diſcre- 
i tionary. 


* 


C. IV. 


FIRST PART. 


IV. Wno MAY NOT BECOME BalL. 
3. V. Of Bats 10 the SaERT TV. 


r. Of his duty in taking BAtL. 
1 Of the Ball-Bo xp. 


1. Statutes relating thereto. 
2. I hat is à good 


J. I. Bod. 
3. What vacates) 


VI. Of yuTTING IN BATL A BOVR. 


#1. Before whom 10 be put in. 


2. Of perſonifying Bai, and put- 
ting in BAIL in a wrong name. 


* | 3. Of the manner. 
I Of the time limited. 


: Ci. VII. Of Exer Tron and Jos Tri- 
| CATEFON. | 


1 1. Of e 
* Juſtification. 


TEE. 


2c 


_- ANALYSIS, OFTHE 


r. The method of JusTIFICA- 
. TION, and matters incident 
thereto. ; 


2. What is a waiver thereof. 
3. Default thereof. And n 
Of adding BALL. 


1. Of ruling Sheriff. 
2. Of proceeding againſt him. 


3. Of A8816NMENT of BAT. 
L Box p. 


ſt. Proceeding thereon. 
2. Staying ſame and ſtanding 


as ſecurity. 


1. 
«£6 [i 
1 
| 
* 


3. Actions on civil recognt- 
LL Sance; 


C. VIII. How FAR THE Bari ARE 
LIABLE. 


C. IX. How TuEY ARE DISCHARGED, 
"ft. General cauſes of diſcharge. 
| 2. Of Surrenders. 
1. By the Principal. 
5 2. By the BAIL. 


| 
| 
| 
13. Of ExoxnerETuRs. 


EEE 


C. > # 
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FIRST PAR. 


C. X. Of the Scixs Fac. 
ft. Of ſuing out ſame,) and judg⸗ 


ment t hereon. N 


| 2. Of the pleadings thereto. 


Wh 75 
"= 948500 Wa pleaded. 
2. What may not . 


3. OST ION on this Jacke 


10 L ment. 1 N | 7 


C. XI. Ran in Enos, 


. General drags 4 


2. In what caſes BAIL i is, ape, 1 is 
not requiſite. . 


be Of putting in * We 
41L. 


4. How Var ft are liable. 
5: Of ſurrendering principal. 


46. Of « execution on the affirmance. 


And herein of the Scr. Fa. and 
of pleading thereto. 


| Andie Querela. 


ANALYSLS, &, 


C. XII. Of BA on Hazgas Conus 


i. General obſervations thereon. 

| 2. Were BALL requiſite or not. 

3: Of putting in Ba1L thereon, 
&. 


X 


4. ' How far they are liable. 


| C. . X1IL of BaNKRUPTCY of he Prin. 


cipal. 


(1. Mat relates to the Principal, 
L * relates to the BALL. 


C. XIV. Of ar in Caſes of Our. 


LAWR I 


al XV, of the 3 or buen, 
in REILIVIN. 


\ t. Of taking the Pledges, 
1 How far they are liable, 


CHAP, 


I. 
| OF 1 41 


AFFIDAVIT TO HOLD TO BAIL, 


Ns ——  — — ; 


O perſons ſhall be held to bail for 12 G. 1. e. 
ny cauſe of action under 10/7. in a ſu- 2 5 
2rior court, and 409. in an inferior 

purt (ſince made 10 J. alſo) of which 

ffida vit of the cauſe of action ſhall be 

ade and filed, and the ſum therein 

pecified indorſed on the writ or proceſs; 

dr which indorſed ſum the officer ſhall 

ke bail, and for no more, 


I, 


T 


4 


l. Of an ſufficient} Aer 


What is a ſufficient Affidavit io hold 
to Bail. 


T8 affidavit muſt be poſitive to the, _ 
bt. i | , , 
a» 1157, 1209, 1226. 1 Wilſ. 279. 2 Burr. 655. * 1447. 
It muſt ſay that the defendant is in- 

bted at the date of ſwearing ſame. 

B Affidavit 


\F 


ſ 


Stra. 1219). Afﬀignee of a bankrupt ſwearing 


2 AFFIDAVIT TO HOLD TO BAIL, 


3 Burr. 1569. Affidavit that plaintiff has cauſe of 

26. 9 8 attion againſt defendant for 200 J. for- 

*+ 7 feited by him for ſo much unſealed filk 
Sc. found in his cuſtody, under a penal 
aQ to hold to bail, is poſitive enough. 
But any affidavit is unneeeſſary. 

1 Cromp. Pr. Aſſignee of a bond ſwore that the 

74. obligor was indebted in go/. for prin- 
cipal and intereſt, as he believed. Court 
held it ſufficient to hold to bail, 

2 Burr. 1032. Affidavit that defendant is indebted, 

as he computes it, was thought ſufficient 
by two judges then only preſent. 

4 Burr. 299g. If executor ſwears to teſtator's books, 

1 Cromp. Fr. and believes them to contain a true ac- 
count, and that the debt is ſtill unpaid, 
this is ſufficient. 

4 Burr. 1992. Affidavit “ as appears by a laſt exa- 

* ante, 655- mination which they believe to be true, 

168), 2470 and that debt is ſtill due and owing, 
is ſufficient, 

Ibid. 2283. And in a ſubſequent caſe the court 
declared it to be a ſettled point, and 
cited the former caſes, that ſwearing to 
belief, © as appears by the bankrupt's 

books, and as the plaintiff verily be- 
lieves,” was ſufficient for an aſſignee 

Ibid. 199g. Under a commiſſion of bankruptcy, and 
for an executor or adminiſtrator. 


2. What is an inſufficient Affidavit. 


merely by the books, is inſufficient. 
So 


AFFIDAVIT TO YOLD TO BALL. 3 


So alſo is an executor's afhdavit Ibid. 
thus, © as appears by teſtator's books.” 
That defendant was indebted in 4 Bur. 2126. 
cooold, for ſo much money had and re- 
ceived of deponent, and for which he has 
not accounted” — the latter words ren- 
he iff dered the affidavit not poſitive, and de- 
in- fendant was diſcharged on common 
urt bail. 
The affidavit had but one ſtamp, and 5 Bur. _ 
joined together an action of debt on 
bond and an aſſumpſit on promiſes. It 
was objected, this was inſufficient in 
form, and a fraud on the ſtamp duty, 
Plaintiffs claimed a right of election, 
and to hold defendant to ſpecial bail 
on one, if not both actions; The court 
diſcharged him on common bail, for the 
joining two actions together. 
Affida vit againſt partners zoirtly, and 2 Barnes 58. 


E 

g not ſeverally, is inſufficient to hold 

zurt them /everally to bail. 

and Swearing only 10 belief, though with 2 Bur. 65, 
to a reference o accounts ſent from abroad 

pts where the debt aroſe, is inſufficient. 


As appears by agreement,” is in- 3 Bur. 1447. 
ſufficient, 


« As appears by bill of exchange,” is 3 Bur. 1687. 
inſufficient. 

Plaintiff made affidavit that defend- Barnes notes. 
ant had ſeized and detained his ſhip wo 9 
his damage, and a capias was thereon 
indorſed for bail without a judge 1 5 

2 er 


Barnes 66. 
Wood 580. 


PERRSONS NOT HELD TO BAIL. 


der. Rule for common bail and /7per- 
ſedeas was made abſolute, for the da- 
mages are uncertain, and plaintiff is 
not entitled to bail without a judge's 
order. 

In the King's Bench only one affida- 
vit is admitted and filed, in the Com- 
mon Pleas a ſupplemental affidavit is 
filed; and after plaintiff's affidavit, de- 
fendant made another, that he be- 
lieved the whole debt would appear to 
be paid', and a common appearance 
was ordered. 


1 
Of Perſons not held to BALL. 


* Tt has been thought conveni- 
ent to place this head- before the other, 
ſince the whole of the enſuing part, 
relates to thoſe .who have been held to 
bail, and the matters incident thereto 
which will flow more currently, 
when theſe caſes of privilege, &c. are 
cleared away. 

In reporting this head, it may be 
proper to divide it into that, 


r. Of privilege, and perſons claiming it. 


2. Of perſons having no privilege, but 
who from their particular ſituation, 
cannot be held to ſpecial bail, 


3. Wherein SPECEAL BAIL 1s not re- 
quired. 


I. Of 


this rule is not now admitted. 


Ind therefore where it was moved, that Tit. 


PERSONS NOT HELD TO BAIL, 5 


Sect. I. Of Perſons having Privilege. 
1 Allornier. 


AN attorney, or other officer whoſe , New Abr. 
attendance is required in the court to 181. 
hich he belongs, ſhall not be held to, 3 5 
pecial bail. 2 Stra. 864. 
Barn. K. B. 300. 12. Mod. 112, 113, 163, 164, 335, 536. 
Again, an attorney cannot be arreſted 4 New Abr. 
and held to bail for any action whatſo- 27 | 
ever, unleſs he put himſelf in the ſame 


ſtate as a trader by accep!ing a bill: but 


An attorney, ſo long as he remains bid. 219. 


on record, ſhall have his privilege ; _— At- 


all. 24. 
S. ſhould put in ſpecial bail, being Vent. 1. 7 


an attorney at large, and having diſ- 
ontinued his practice, court ſaid, at- 

ornies at large have the ſame privilege 

ith the . 4 of the court, and are to 
appear de die in diem; and they were 

ot ſatisfied that he had diſcontinued 
his practice. 

But if an attorney abſents himſelf2 Lil. Reg. 
for a year, by the then new rules he? 
oſes his privilege. Query the practice 
now ? | 

If an attorney be arreſted, and gives Lil.Abr. 9s. 
a bail bond, he thereby waives his pri- 

lege, and muſt be put in ſpecial bail. 

But 


PN 
* 
if 
* 
1 
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2'Rol. Rep. But where a perſon arreſted in B. R. 
and immediately afterwards procured 


himſelf to be admitted an attorney of 


C. B. and prayed his privilege, it was 
denied him, becauſe it accrued Lenden 
lite. 

Sand. 67. If an attorney be ſued in an appeal, 

1 Abr. he has no privilege, for his on court 
hath no cognizance of this action. 

2 Stra. 1065, It ſeems dubious whether attornies 

8 Abr. can be detained in execution. The 
caſe was of an attorney who was ſtew- 
ard to Lord S and Sele; the ſheriff 
diſcharged him on receipt of his lord- 

| ſhip's letter, ſpecifying his ſtewardſhip, 

and the court gave the plaintiff liberty 
to proceed againſt the ſheriff, but gave 
him time to make his return, but in- 
clined that the court ought not to inſiſt 
on the return, becauſe plaintiff could 
not juſtify detaining defendant. 


2. Off cers of the courts. 


Brownl. 15. Serjeants at law, attornies, and offi 
— 33. cers attending the courts, are proteed 
> Nod. 184. from arreſts; the court will diſcharge 
2 Rol. Abr. them on common bail, and puniſh the 
"Gt Ab. 369. bailiff. Sec the ſeveral judgments 10 


1NewAb.221 this caſe. 
Scrog's caſe, ' 


2 Mod. 181. 1 caſe 


3. N nine 
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3. Wiineſſes and Parties. 


If court give either plaintiff or de- 2 Rol. Abr. 
endant leave to enquire after evidence, 72. 

n any cauſe depending therein, and he 

de arreſted, he ſhall have leave,—other- 

iſe, if he goes without privilege ; ſo 

f he be arreſted at ten at night of the 

Jay he had attended his cauſe, by any 

derſon no ways engaged in the cauſe, 

e has no privilege. 

But this privilege does not extend to Jenk. 173. 
an arreſt from an inferior court, though 
defendant ſhall be coming from the 
defence of an action in a ſuperior court, 

The courts not only protect parties Vent. 11. 
hemſelves, but all witneſſes are pro- Mod. 66. 


irt 


ies 


if 


Ip, 
ty 


Ve ite ted eundo et redeundo; for ſince they 
= are obliged to appear by the proceſs of 
IN 


he court, they will not ſuffer any one 

o be moleſted whilſt paying an obedi- 

ence to their writ. 

*.* This ſeems to extend from the 2 H. 6. c. 4. 
time of ſervice of the ſubpæna till Bro Priv. 55. 


uld 


after the return from the trial. 85 4 
ary Alſo, the courts not only protect the 
e 


perſons of their attendants, but like- 
wiſe all thoſe things that are neceſſary 
for their journey, or the defence of the 
ſuit, but not merchandize or goods for 
ſale or traffic. 

A witneſs was arreſted in his return rin. 13 Ann. 
from the aſſizes, and in the term fol- B. R. 

lowing was diſcharged by motion, on 88 308 


2 Stra. 986. 
common 4 New Abr. 


226. 


- .- 
- 
EAR EALL ITS 2 es 
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common bail, by the court from which 
the record iſſued; and that, without 
having the privilege of the court of N 
Prius certified : had the arreſt been at 
the aſſizes, the judges there might have 
diſcharged him; for privilege given by 
law is to be proſecuted i in ſuch manner 


as the party may moſt eaſily reap the 
benefit thereof. 


+ * Theſe are the chief of the caſes} 


relating to the courts. 


4. Of thoſe who are privileged in general. 


Dyer 377.a. If proceſs hath iſſued againſt a huſ- 
. 30-. band, and in coming to defend it, he 
Noy 68. and his wife are both arreſted, the wiſe 
ſhall have privilege as well as the huſ- 
band ; for they are conſidered as one 
perſon i in law, and the wife cannot an- 

ſwer without her huſband. 


Comb. 29. A perſon coming to give ſecurity of | 


Fielding. the peace is privileged; otherwiſe, if 
to ſwear ſame. 

Salk 544. So one came to confeſs an indictment, 
chourt held he had no privilege, eundo et 
redeundo, becauſe there was no proceſs 

againſt him. 
4 Leon. 81. In indictments, informations, and 
8 Abr. ſuits where the king alone is concerned, 
Lil Rep. 97. the offender ſhall not have privilege ; 


New Abr. 4. for it would be unreaſonable that they 


222 ſhould be protecled who offend againſt 


the peace. And 
*« Publicum bonum,privato eft preferendum.” 
| | But 


van AL 


bet #Ben PYWS 
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But in gui tam actions, which are of 3 Lev. 398. 
more private or perſonal nature, de- Tutw. 193. 


Vii endant ought to have his privilege, asSkin. 549. 
at Wa 23 Hen. 6. againſt an attorney for 

ve Wontinuing ſheriff longer than a year. 

by A peer, or member of parliament, 2 W. 3. e. 3. 
ner &ann0t be held to bail, they have privi- J . 3. 
the Hege. 


Soldiers are privileged from arreſts Mutiny Ad. 
or any debt under 10/1. and ſailors the 

ike under 20 J. | 
Ambaſſadors, and their attendants, 7 nr c. 12. 
are exempted from arreſts and bail. N 
No perſon enliſted ſhall be taken out 39 G. 2. e. 4. 
pf the ſervice by any proceſs, other f dt. 


rife han for ſome criminal matter, but hes Ben SS 
ul. ay be ſurrendered by his bail. 466. 

one No perſon liſting himſelf to ſerve on zi Geo. 2. 
an- oard any king's ſhip ſhall be held to“. 10. 


ſpecial bail, unleſs the affida vit ſpeci- 
fies the debt to be more than twenty 
pounds. 


ent, rc r. II. Of Perſons having no Privi- 
0 : lege, but who cannot be held to Batl. 
ceſs 
1 y . 
_— 1. Of Minors. 
ed, ll An action in caſe was brought I Sid. 183. 
ge ; Ja minor, for affirming he was of age, 
hey {Wand taking up ſeveral ſums on mort- 


inſt gage thereon ; it was moved, that he 
ſhould put in ſpecial bail, but de- 
nied ; for ſpecial bail ſhall not be given 


But by 
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by virtue of the ſtatute of 13 Car. 2 
c. 2. but where it is required by the 
rules of the court, and the ac etiam will 
compel ſpecial bail, unleſs the cauſe 
expreſsly appears to be for real value, 
as debt, trover, &c. but where ſpecial 
bail may ariſe, as in this caſe, or other 
5 caſes, by reaſon of a ſpecial declaration, 
ſpecial bail ſnall not be required. 


2. Of Heirs, Executors, and Adminiſ- 
Iralors. 


2 Lev. 204, In the courts in London, and other 
1 inferior courts, executors, and adminiſ- 
Wood 580. trators, muſt put in bail. 
* % But this practice has of late been 
diſuſed, in conſequence of a very 
ſolemn argument and deciſion in 
the Mayor's court, before Eyre, 

Recorder. 
1 Danv. 681. In the ſuperior courts they cannot be 
Sid. 63. Lev. held to bail, except a devgſtavit be ſug- 
Brown. geſted; and this can only be on an ac- 


293. tion of debt on a judgment. 
Salk. 98. 


3 B, Com. 292. 1 Lil. Abr. 183. 3 Bulk. 316. 
> oo Abr. Nor in actions of account or coven- 
£ ant, unleſs they be to pay tile money. 

3 Bulſt. 316, Nor are executors held to bail, al- 
though ſued by attornies. 

Cro. Ja. 352. If there be a judgment againſt an ex- 
bg LID ecutor for the debt de bonis tetatoris, and 
Wood $80. for damages only de bonis propriis, he 
may 


a as 
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2. ay bring error, and have a ſuperſedeas, 
the ithout giving ſureties, as by 3 Fa. 1. c. 
wil for though the words of the ſtatute are 
uſe general, yet it muſt be intended where 


dgment is againſt defendant himſelf 

pon his own bond, or where the judg- 

ent is general againſt executors ; for 

would be unreaſonable they ſhould 

nd ſureties to pay the whole out of 

heir own eſtate. 

Neither is is an heir, executor or ad- 2 204. 
2 Sid. 418. 
niniſtrator, on removal of a cauſe out Lev. 245,268. 


f an inferior court, obliged to put in? Jones 82. 
il SES 12's Lit. Rep. 8r. 
mags: Salk, 98. 


3. Securities in a bail bond. 
Are not to be held to bail. i a Pr. 


ECT. III. Caſes wherein ſpecial Bail is 
not required, 


In all ations where ſpecial bail is not 

equired, it is neceſſary to file common 

pail (or enter a common appearance)! New Abr. 
hat it may appear that the court had“ 3. 
ognizance of the cauſe, and alſo that 


©" Whe defendant has paid due obedience 
11 o the writ. 


Defendant, with leave of the court, 1 Lil. Abr. 
ay depoſit the money in queſtion, in 73. 
ourt, inſtead of putting in bail; and 
he court will order the plaintiffto waive 
all other bail; but he muſt file com- 
mon bail, for form, 

| n 
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1 Lil. Ab, In caſes of conſpiracy, common bat. 
1. 186, tery, ſlander, covenant, account, ejed. 
Wood 580. ment, treſpaſs, aſſault, Sc. unleſs or. 
3 B. Com. dered by rule of court, on penal ſta. 
tutes, and bonds with collateral condi. 
tions or bye laws, no bail is requiſite. 
1 New Abr. But in ſome of theſe caſes, the court 
9,” 4h have ordered bail ſpecially, as when i 
290. is apparent the damages will exceed 100 
&c. on repreſentation and affidavit. 
1 Will. 120. In an action brought on a judgment, 
where the original ſum was not above 
107, the court will relieve againſt ſpe- 
cial bail. 
* * This was an aCtion brought on 
a judgment by inquiry, pending a 
writ of error. 
1 Sid. 63. In debt on bond to perform coven- 
8 260. ants, no bail ſhall be given, but with 
5 g7. reſpect to the breaches, and the damage 
Doy.s. done thereby, the meaſure of that ſhall 
2 Rell: Bep. be taken from plaintiff's oath. | 
53. In an action on replevin bond, com- 
8 mon bail ſhall be filed. 
Holt. 127. 12 Mod. 320. 380. 
Yelv. 53. On a penal ſtatute defendant cannot 
2 Brownl. be held to bail, for the penalty is in the 
Comyns 75 nature of an amerciament for an of- 
Caſ. 48. fence; and therefore until abſolute con- 
_ d. . vicdion he ought to ſuffer no inconve- 


Barnes No. C. P. 80. 


hr arr 9h It has once been held, that if plain- 
tiff had been nonproſs'd in a deen 
action, 


— — 


e 


RY ay 
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ion, and began again, he ſhould have 
nly common bail, but this has not been 
bided by. Plaintiff was ſummoned 
efore a Judge to ſhew cauſe why com-Ld. Ray. 324. 
on bail ſhould not be taken, he did 
ot come; whereupon a day was given, 
nd unleſs he then came, common bail 
as to be allowed ; he came before the 
ay, and conſented to common bail; 
nd on ſame day made afhdavit of a 
ebt above 101. but the court held it 
ught not to be received, the bail being 
>zularly filed. | 
If, on examination before a Judge, 12 Mod. 526. 
good cauſe of action be not made out, 
ommon bail will be ordered. 
If one has ſeveral cauſes of action, Ibid, 527. 
ach too ſmall for ſpecial bail, they 
annot be joined for that purpoſe. 
By Holt, Ch. J. when upon conteſt ibid. 579. 
or common and ſpecial bail, it appears 
at plaintiff has miſconceived his ac- 
on, here common bail ought to be ac- 
epted. 
In actions for words, ſpecial bail is Bar. Notes 


Dat. 
ec. 
or. 


P. 
not {Wot required, unleſs it be for A ander UA a 
the lle. | ? 9 3B. Com. 290. 
of- In an action for a malicious proſecu- Rep. Pr. 
on- Von, on an affidavit, plaintiff had ob- C. B. 148. 


ained a Judge's order for holding de- 
:ndant to bail for 2001, : defendant 
being arreſted, applied to the Judge, 
vho not being fully ſatisfied, directed 
um to apply to the court; in his affida- 
vit 


14 


5 Bur, 2661. 


Stra. 975. 


the caſe as it ſtood, in reſpect of the 


4 Bur. 2117. 


3 Bur. 1545. This was ſo ſettled in Biddleſon and Whytel. 
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vit he ſhewed that plaintiff was acquit 
ted on a flaw in the indidtment, and 
not on the merits—a rule was granted 
to ſhew cauſe why common bail ſhoull 
not be filed. 

Common bail was admitted in an ac 
tion brought for colts on a judgment 0 
nonſuit, and former * caſe cited, when 
common bail was allowed, on the coſt 
encreaſing the debt to more than 100 
— for the addition of coſts cannot alter 


original demand. 

This had been the practice in C. B 
but not in B. R. where all the proceed 
ings are more in favour of liberty than 
that of the C. B. 

Lord Mansfield ſaid, © There is rea- 
ſon to lean againſt requiring bail on the 
action of debt on judgment, when it 
could not be required in the original 
action.— In error brought upon an ac- 
tion of debt on judgment, the action o 
debt on judgment follows the nature of 
the original action; and yet bail ſhall 
not be required on bringing a writ of 
error upon the judgment obtained ing 
the action of debt on the firſt judg- 
ment. After a conference with all the 
Judges, he ſaid he believed the court o 
C. B. would alter their practice in con- 
formity.” —Qyery if ſo? 


Sheriffs 
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Sheriffs in Hales and Counties Pala- 1! & 12 W. 3. 
ne, are not to take ſpecial bail for a 
ebt under 20 l. 

No writ to hold to ſpecial bail muſt : Lit. Abr. 
e ſued out on a bail bond for defend- 79. 
nt's appearance, or for any penalty or 
orfeiture on a penal ſtatute. 


. 


lui. 
and 
nted 
Ould 


1 ac 
it 0 


hen Where the action is only for damages, 13 Car. 2. 
collhere regularly the party is not to be = hon 


eld to ſpecial bail, for there is no cer-C. B. 57. 
ain ſum for which bail can be taken; 
ut it is otherwiſe, if plaintiff makes Rep. Pr. 
flidavit of a certain damage, as above © B. 148. 
ited, : 
If plaintiff deliver a declaration be- Lil. Pr. Reg. 
ore bail put in, without the words s“. 
conditionally, &c.” this is a waiver of 
he bail, (and alſo of juſtification) and 
lefendant may file common bail. 
You cannot hold defendant to bail Stra. 1243. 
n a judgment or decree in any court 
broad; for here we do not hold to bail 
dn a decree : but this caſe was on a de- 
ree in the court of Meudon in France 
or a malicious proſecution—and that 
ve do never ere conſtrue into a debt. 


One in execution in cuſtody of the: Lil. Abr. 
udg-Marſnall is not bound to find bail, to 75: 
| theWnother action brought againſt him; 


but if he be in the Fleet, in execution, 
ind an action be brought againſt him in 
B. he muſt be removed to the Mar- 
al/ea, or put in bail thereto—for when 
e is in cuſtody, there needs no bail to 
eriff bring 
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bring in his perſon, for he is intended 
to be always in court, ready to anſwer 
the party; but he that is priſoner in the 
Fleet, though he be in priſon, the court | 
of K. B. can have no certainty to brinp 
in his perſon to appear there, and there- 
fore he muſt be committed or put in 


bail. 
| New Abr. No bail can be taken on executions; 
208. for defendant now remains himſelf to 
3 perform the judgment of the court 
172. but if defendant brings an attaint, he 


Cro. El. 5. may have a writ to the juſtices, com- 
F. N. B 1 manding them to let him to mainpriſe. 
2 Roll. Abr. So if an audita querela were founded on 
Dyer 193. © feleaſe or record, plaintiff may be 
365. bailed; but ſuch bail muſt be taken in 
Roll. Rep. open court—but if on ſurmiſe of a mat- 


. ter of fact only, it is otherwiſe. 


Latch. 113. Cro. Jac. 29, 67. Sid. 286. Dyer 285. pl. 41. 339. 
pl. 46. 11 Hl. 6. c. 10. 2 Rol. Abr. 113. 


Ja. Did. No bail can be admitted on execu- 
tions, except on an audita querela bein 
brought, which is now diſuſed : they 
move inſtead, and then muſt abide the 
rule of court. 

Ray 475. If in homine replegiando, an elongatus 

3 Mod. 121. is returned, and defendant is taken on 

ve. 210. a capias in withernam—though this is no 
execution, yet defendant ſhall not be 
put to ſpecial bail, unleſs he will con- 
feſs the taking and having the party in 
cuſtody; but if in an action for a falſe 
return of elongatus againſt the ſheriff, it 
is found for laintiff, he may be 

n 
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In a firſt action of debt on a judg-Stra. 782. 
ent, ſpecial bail may be required; 

but the court ſaid it would be a handle 

df oppreſſion, if they carried it any fur- 

her; therefore, no ſpecial bail is al- 

owed in a ſecond aQion on a ſecond 
udgment; and after defendant has laid 

wo terms in priſon, without being 
harged, he ſhall be diſcharged as to 

he firſt, 

If defendant ſuperſedes for want of Ibid. 103g, 
xing charged in execution, plaintiff 

all not have bail in his action on the 
udgment; for he would not detain de- 

endant when he might. 

If plaintiff has brought his action stra. 1208, 
wrong, before he can bring another, ; 
nd hold defendant to bail, he muſt diſ- 

ontinue the former; elſe defendant 

jall be diſcharged on common bail.— 
But this rule is waived, in caſe of de- Ibid. 1216. 
zndant's fraudulently putting in bail, 


nz ho forſwear themſelves ;—here plain- | 
FE ff is well warranted to ſue out a freſh 
© 


'rit, and hold defendant to bail again; 
nd the court juſtified the plaintiff in ſo 
ding, on defendant's motion for com- 
on bail. | 


no After a ſuperſedeas, defendant gave Stra. 1218, 
be WE freſh note to plaintiff for the old debt, 

on- which note plaintiff brought a freſh 

in 


ion, and held defendant to bail; hut 
e court diſcharged him on common 
ail—for it is but a further ſecurity, 
C ö and 
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and does not diſtinguiſh the former cauſc 
ee which may be declared upon 
ill. 4 
Stra. 1233. So, likewiſe, defendant having been 
diſcharged on an inſolvent debtor's act 
paid plaintiff a part of his debt by in- 
ſtalments, plaintiff ſued for the remain- 
der, but court diſcharged him on com- 
mon bail; for it was no new conſider- 
| ation, but the ſame debt. 
2 Burr. 937, And in like manner, a bankrupt, 


and cites the after having obtained his certificate, 


e conſcientiouſly promiſed payment of an 
account due before his commiſſion, to a 
creditor, who had not come in, but the 

: court diſcharged him on common bail. 

3 S 

n Who may be held to BAIL. 

ER * * The method hitherto adopted 


renders it — to divide this 
: chapter into the following heads, 
Leis though it might well have been all 

conſidered under the ſecond only. 


I. Of Perſons who may be held to Bat. 
II. Caſes where ſpecial BAL rs requiſite. 
III. Caſes where BALL is diſcretionary. 


SecT. I. Of Perſons who may be held 1 
| B AI L. 


* * It may be proper here to pre- 
"miſe, that all perſons in England, 
except 
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except thoſe already mentioned to 

be exempted, are liable to be arreſt- 

ed and held to bail, in civil cauſes. 

An action was brought againſt a maſ- 12 Mod. 

er of a ſhip for embezzling goods he 251 

ad on board, and he was held to ſpe- 

ial bail; but if it were for negligent 
ceeping, common bail would have ſuf- 

iced, per Holt. 

In debt againſt executors on a judg- Salk. 98. 
ent ſuggeſting a devaſtavi?. 

Action againſt huſband and wife, and Barnes, 39. 
e wife only arreſted, ſne ſhall be diſ- 2 Barnes, 74, 


; 80. 
harged on a common appearance, for 6 Mod. 17, 


e huſband might elſe continue her in og. 
riſon ; but if both be arreſted, ſhe ſhall 7 Mod. 10. 
zot be diſcharged until bail put in for % 1 08 
oth; for otherwiſe a woman might sid. 295. 
arry a man in gaol, and defraud her? *: 


; ty. 475 
reditors. 84K. 15. 


Keb. 442. pl. 4. 10 Mod 162. Rep. & Ca. Pr. C. B. 117. 1 Ba. 
br. 210, and the crowd of authorities there recited. - 


If huſband and wife arreſted for astra. 1272. 
ebt of the wife's dum ſola, ſhe ſhall be* L*. 46. 
iſcharged, and he ſhall lie in priſon 
ill he puts in bail for both. 
Writ againſt baron & feme, when ſhe Lil. Abr. 
not his wife, yet he muſt file bail for:. 
ry. imſelf and her; but it ſhall be an 


ſtoppel to him to plead that ſhe is not 
dis wife. 


C 2 2. Caſes 


ATR 


Stra. 1079. againſt the winner. 


6 Mod. 14. 
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Sec. II. Caſes where ſpecial BAIL ij 
| requiſite. 


3 Bl. Com. Bail is required in all actions for: 

290. debt due, and ſome other caſes here. 
after mentioned, where the plaintiff ha 
made affidavit thereof to the amount d 
10]. and upwards. | 

Salk. 100. Special bail was allowed for money 

12 Yod- 295. won at play, if it was a lawful contrad 

a under 100 J. but now by ftat. this 1 
properly reduced to 100. ä 

9 Ann. c. 14, So likewiſe in an action of the loſer 


Ray. 74. On a dangerous aſſault and battery, 

on an affidavit of ſpecial damages 

judge's order may be procured for al- 
lowance of a bailable writ ; and 


Ibid. : In ſcan. mag. the court, on motion, 
12 Mod. 420. __ 
2 Mod. 415. have ordered ſpecial bail. ! 


1 did. 183, 1 Brownl. 90. 


Cro. Ja. 66). Special bail may be required in tro- 
2 Stra. 1192, ver, on making affidavit of the value 
Ld. Ray. 767. And it was held that, without a judge“ 


N order, ſuch an affidavit is ſufficient to 


47. hold to bail, for it is rather an action of 
property than a fort. | 
4 G. 2.c. 28. Action for double rent, bail is re- 
uired. ; wy 

1 New Abr. On affidavit of great mayhem, and 
209. that he intended to declare in treſpaſs, 
id. 276. a 

Gilb. C. B. the 
30. 
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Hort ordered a ſpecial /atitat, with an 

etiam, and that fo there ſhould be 

pecial bail. 5 

Special bail granted for putting an, . Abr. 

m out of joint. | 209. 
| | Mod. 2. See Roll. Abr. 335. pl. 14. 

In debt on bond for performance ofSalk. 100. 

dvenants, court will order bail accord-,, — 

ag to the breaches aſſigned, and the Noy 88. 

deaſure of that be taken from plain- * 

ff's oath. | 48% 

In debt on bond, tho' defendant ſays, Salk. 100. 

was dureſs, or on an uſurious con- 

act, yet the court held defendant to 

ail, becauſe they could not judge of 

e merits until the trial. | 

On a bottomree bond for payment of Rep. Pr. C. B. 

oney, inter alia, the court inclined to 34 

ink defendant ſhould give bail. 

In an action for fees by an attorney, i Lit. Abr. 

ecial bail was requiſite, whether there 185. 

as ſufficient cauſe of bail or not. 

In an attachment of privilege defendant i Sid. 63. 


alve held to bail for any ſum, how ſmall 
dge er; for this being a capias in the firſt 
it to oceſs, without ſummons, does not 


iſe from a ſuſpicion of a aihil returned, 
t ariſes from a debt due to the officers 
the court, by the acts of the court, 
d therefore another officer ought not 
appear without giving ſecurity for 
ge debt. 

A 
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A defendant pleaded the compofition 
act, and that plaintiff's debt, according 
to the compoſition he had made wit 
the reſt of his creditors, was under 100 
and that plaintiff would be bound, th 

a non-ſubſcriber; yet defendant wali 

held to ſpecial bail, becauſe, uon con 

flat, that plaintiff will be bound, fo 

he may deny the abſconding, Ge. { 

that this would be to determine the mc 

rits of the cauſe, viz, that he wa 
bound by the compoſition ; aliter, i 
plaintiff had ſubſcribed, or had bee 
ſummoned before a judge, and tbe 

. matter had received a determination. 

Barnes Notes In debt, in aſſumpſit and trover; bai 

C. K 78, 79. is requiſite of courſe, and ſlander d 
title commands bail. 

Ibid. 68. Plaintiff failing in proof of executio 
of a bond was nonſuited, then brough 
another action thereon, defendant mov 
ed for common appearance, but thi 
rule to ſhew cauſe was diſcharged, fo 
that plaintiff, in his affidavit, did nd 
deny the execution of the bond. 

2 Wilſ. 381. A declaration in a former bailabl 
action, having been erroneous, the ſui 
was diſcontinued, and defendant hell 
to bail a ſecond time for ſame demand 
held good, as not meant to W the 
defendant, | 
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In debt on judgment where TRE Crom. Pr. 47 
1 ebt amounted to more than 101. 
In an action on a judgment in an in- 2 Bar, ye. 
erior court, bail is requiſite. 
After a nonpros in a firſt action, de- stra. 439. 
2ndant may be held to bail in a ſecond, 
or the ſame cauſe. 
Defendant was rendred, and after- Rep Pr. C. B. 
ards plaintiff had judgment, and ons“. 
ction of debt on that judgment, court 
djudged that the former bail being va- 
ated by the render, defendant might 
de held to bail again. 

After W for ene on the Poph. 145. 
ue; it was arreſted for want of bail 
ing entred; defendant was no party 
n court, and therefore could not have 
udgment, it appearing there was no 
raud in plaintiff; but if defendant had 
ppeared at the ſuit of any other per- 
on of the ſame term, it had been ſuf. 


>2utiol 
ought 


1 10 Icient. 
4. e Action for offences againſt exporting ii xz W. 3 
id na ool, requires bail by the ſtatute. 


In all actions brought for having 70. 1 31+ 
nſealed wrought ſilks found in defend-ſ 3» 
nt's cuſtody, a capias ſhall iſſue in the 
inſtance, for the forfeiture of 200 /. 
nd the defendant be held to ſufficient 
ail thereon. 
In a homine replegiando, where defend- 1 Lil. Abr. 
nt is in cuſtody on a capias ad wither-23: 
nam, 


ailabl 
he ſul 
t hell 
mand 


aſs tht 
l 


. 
- 
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nam, the court admitted him to bail 
contrary to the former practice. 
Salk. 582. On pleading non cepit, defendant may 
be bailed. | | 
1 Lil. Abr. Jn all cauſes of removal by habe 
176. corpus, certiorari, writ of privilege, & 
except as executor or adminiſtrator, bail 
is requiſite, and a caveat ſhould be en. 
tred by the plaintiff with the judges for 
good bail, by rule of court. 


Sect. III. Caſes where bail is at the di). 
cretion of the court. 


Barnes85,83. Action for meſne profits after recover 
ing in ejectment, ſpecial or common] 

bail is in the courts, or a judge's dil- 
cretion. 

Sid. 307. It is ſo in caſes of notorious battery, 

Comb. 57. and foul battery againſt a man and his 

rh ſervants. 

Salk. 101. 7 Mod. 9. 2 Barnes 47, 55, 58. 


1 Lil. Abr. In all ations where the damages are 
Balnes Notes Uncertain; as in covenant, or in debt 
C. B. 57, 78, on bond to perform covenants, until 
79. ſuch covenant be broken, or affidavit 
made of a certain damage. 
BarnesNotes In treſpaſs and detinue, it is diſcre- 
C. B. 78, 79-tional. | | 
4 Bur. 2539. In Mr. WYilkes's caſe, after. conviction, 
if defendant had been preſent in court, 
he might have been committed, if not 
preſent he might have been taken by a 
cap1as. 


bail, 
may 


abeat 

Ee. 
bail 
en. 
s for 


e dij- 


O Ver- 
mon 


dil. 


[tery, 
d his 


s are 
debt 
until 

davit 


iſcre- 


Aion, 
out, 


if not 
| by a 


ap1as. 


; aþ1as. 


Wno MAY NOT BE Blk. 


umſtanced. - 


It is in the diſcretion of the 
Wourt to grant bail to a perſon ſo cir- 


*,* The great importance of this 


caſe, in all its branches, the variety 
of matter incident thereto, ' and the 


deep knowledge diſplayed in the 
ſeveral arguments of counſel, and 


_ deciſion of the judges therein; to- 


gether with the many eflential 


points, ſo nearly affecting the li- 
berty of the ſubject, which came 
under conſideration, and were eſ- 
tabliſhed more firmly by this caſe, 
all combine to render it a neceſſary 
part of ſtudy for every man who 
wiſhes to attain a liberal know- 
ledge of the legal profeſſion, 


Ga F,. IV 


Who may not become bail. 


I TTORNIES, ſheriff's officers, lod- Li. Abr. 
gers, and minors, 


185. & ſeq, 


As to minors, if an infant acknow- ioor, n. 206. 
ledges a recognizance, he may avoid it Yelv. $8. 
during his minority, (but not after) 


2 Inſt. 673. 
Dyer 132- 


either by audita guerela, or writ of error, 1 Ander. 25. 


becauſe of his infancy only; 
way to avoid it muſt be by inſpect 
which cannot be till after his full ag 


ion, 
e. 


On 


and the Noy 16. 


188. 


26 


12 Mod. 643. On an arreſt in an inferior court, it is 


Wood 582. 
1 Keb 296. 
Law Ev. 77. 
1 Lil. Abr. 
180. 


BAIL TO THE SHERIFF, 


at the officer's peril to take bail who in 
live out of their juriſdiction, for if he 
do, he has no proceſs to reach them. 

It may not be improper here to add, ti 
that a bail cannot be a witneſs for the 
principal; therefore on an athdavit of Iv 


his being a chief witneſs, the court may Wc: 


be moved to ſtrike his name out of the Nas 
bail-piece, on defendant's adding and His 
juſtitying another; but plaintiff may WW 


conſent to admit his evidence. 2 
d 
C H A 2 V. V 
Of BAIL fo the SHERIFF. 5 
Tu E foregoing preliminaries being l 
eſtabliſhed, the reader is to ſuppoſe the WF... 
detendant liable to be held to bail, and . 
in that ſituation to be arreſted by the WM. 
ſheriff. Therefore it may render his t 
preſent ſituation more clear and appa- 
rent by dividing this chapter into t 
I. The fheriff"s duly in taking BAL, t 
II. Of the bail-bond. þ 
Sect. I, Of the fheriff"s duly, Wl: 


When defendant is regularly arreſted, il * 
the ſheriff is become liable for the whole | 
debt : for which reaſon that officer 1s t 

empowered if © 


SHEIFF'S DUTY, a7 


mpowered to aſk defendant for a good 
Windemnity until the return of the writ, 
ben he is bound to appear thereto. 
his indemnity is at the officer's op- Cro. El. 808. 
tion, becauſe it is at his own peril; and; am Abr. 
though there have been ſome inſtances 
where the ſheriff has taken a bill of 
exchange, or other perſonal property, 
1c Nas his ſecurity, yet the moſt uſual mode 
d is to propoſe two perſons, whom he 
1y WH ſhall deem reſponſible, who enter into 

a bond to the ſheriff, in a penalty of 

double the ſum ſworn to in the action, 

with a condition to ſecure the defend- 

ant's appearance at the return of the 

writ ; And the ſheriff having taken this 

bond, remains liable to the plaintiff, 
until the obligors, or ſome others in 
1 Wl tbeir ſtead, juſtify themſelves after the Bl. Com. 3. 
i return of the writ, in the court from? 
whence the writ iſſued, within the 
times limited by the rules of that court. 

By this ſtatute the ſheriff is bound 23 H. 6. e. 
to take only Fourpence for the bail- bond. 
By the ſame ſtatute, he is bound to 12 G. 1. e. 

| take ſufficient bail, if it be tendered to? 

him; and by 12 C. 1. c. 29. he ſhall 

take bail for no other ſum than ſuch as 

is ſworn to by plaintiff, and indorſed on 
d, the writ. 
le And further, he is bound to take :; H. 6. e. 
is bail in a bailable action, when ſuffici- , Sand. 59. 
ed ent bail is offered him; otherwife an Vent. 55, 8s. 


action alk. 9. 


- 
* 


Ray 425. 
6 Mod. 122. 
A2 Inſt. 186. 


2 Bur. 928. 


23 H. 6. e 


10. 


70 Sheriffs, Sc. ſhall let out of priſon all 
perſons by them arreſted in any per- 


BAIL-BOND. 


action on the caſe lies againſt him ati 


the ſuit of the party injured; for it 
is an offence as well to bail a man not 
bailable, as to deny a man bail, who 
ought to be bailed,” which the ſheriff 
formerly did through avarice or malice, 
to gain of the one, or to grieve the other, 


But, though he is bound to take bail, 


if ſufficient bail is offered to him, yet 
he cannot juſtify taking money as a 
conſideration to admit improper bail, 
or to procure bail; for this he is puniſh- 
able by the court, 


Seer. II. Of the BatL-BonD. 


* * Method renders it neceſſary here 
to diſpenſe with all the proceed- 

ings on the bail- bond, becauſe 
they are ſubſequent to the return 
of the writ. At preſent, as the 
defendant has only been arreſted, 
and the bail- bond given to the 
ſheriff, it may be well to conſider 
merely the ſtatutes relative thereto, 
and the other matters in order. 


1. Statutes relating 10 bail-bonds. 
2. What is a good bail- bond. | 
3. What will vacate a bail. bond. 


1. Statutes relating 10 bail-bonds. 


ſonal 


hwy © 


— 
— 


„2000 a = * 


al 


BAIL-BOND. 


ſonal action, or by indictment of treſ- 


aſs, upon reaſonable ſureties, of ſuf- 


ficient perſons, having ſufficient within 
he county where ſuch perſons be ſo let 
o bail or mainprize, to keep their days 
in ſuch places as the writs, bills or war- 
rants, ſhall require, And ſhall not take 


Wany obligation for any cauſe aforeſaid, 


or by any colour of their office, but only 
to themſelves, of any perſon who ſhall 
be in their cuſtody by due courſe of 
law, but by the name of their office, 
and on condition written that ſaid pri- 
ſoner ſhall appear at the day and place 
required by ſuch writ, bill, or warrant. 
That any obligation in any other form 
is void; and that he ſhall take for the 
ſame no more than fourpence, And the 
penalty for diſobeying this act is treble 
damages to the party aggrieved, and 
10 J. for every offence; half to the 
King, and half to the proſecutor. 


29 


None who ſhall be arreſted by proceſs 13 Car. 2. 


out of the King's Bench or Common“. 2. 
Pleas, wherein the true cauſe of action 
is not expreſſed, and for which the de- 
fendant 1s bailable by the above ſtatute, 
* ſhall be forced to enter into bond 
with ſureties for appearance in any ſum 
exceeding 40l. which bond, after appear- 
ance by attorney, ſhall be diſcharged. 
This act ſhall not extend to writs of cap. 
utlagatum, attachment upon re/cous, 


privilege, or contempt. 
N. 


30 
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* N. B. Theſe caſes were omitted in HMPle 
citing the above ſtatute, for clearneſs to ne 


avoid an exception, but they are theſe: 


liz. c. 4. 


5 Eliz. 
6G. 3. c. 26. 


Godb. 136. 


writ. 


2 Lev. 123. 


Lutw. 501. 


at the corporation ſeſſions, is good. 


Cro. El. 852. 


Perſons committed by condemnation, 
execution, cap. utlagat. or excommunicat, 
ſurety of the peace by ſpecial command 
of any juſtice, and vagabonds refuſing 
to ſerve according to the ſtatute of la- 
bourers. 


2. What is a good bail-bond. 


In a bond taken it was ſaid, © And 
then and there to anſwer the plaintiff 
in a plea of, &c.” It was moved to be 
void, becauſe the ſtatute of 23 H. 6. c. 
Io. only requires a bond. for appear- 
ance, but the court held it good, be- 
cauſe it only repeated the words of the 


If the bond does not mention the 
county, and ſays, © to appear” gene- 
rally, without ſaying to what action, 
it was held good; but perhaps at that, 
period the ſheriffs did not find ſuch good 
cauſe to be always prepared with printed 
forms. 

A bail-bond given to the bailiff of a 
corporation, and not to the king, to appear 


If the ſheriff's ſecurity have nothing 
in the county, yet the bond is not void; 
for the ſtatute doth not make any bonds 
void, but thoſe which oppreſs the peo- 


ple z 


d: 
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le; and if be takes bond, with only 
ne ſecurity, it is good enough. 


„„ But as now the bail-bonds are 
printed, and the ſheriff has only to 
fill up the 'blanks, and never de- 
viates from the words of the writ, 
and thoſe only to ſpecify the action 
thus: to appear before, &c. to 
« anſwer. A. B. of a plea of debt,” Cro. Ja. 286. 
it is become needleſs to add au- H 75.1 
thorities which ſeem to have oc-Ow. % 
curred before, or to have given riſe And. 267. 
to the preſent conciſe mode : there M% 43% 

are ſeldom any motions in the Rol. Rep, 

courts now to ſet aſide bail-bonds3%: 

for inſufficiency of form. But the 

curious inquirer may. ſee them if 

he will, as marked in the margin. 


On a fi. fa. the ſheriff took a bond, 10 Rep. 99. 
* to pay the money at the return of the 
writ;” held good; for the ſtatute ex- 
ends only to ſuch bonds, which are 
made when defendant is in cuſtody. 

If bail-bond is taken for a larger ſum Forteſc. 366. 
han that in the writ, this does not in- 
validate the bond, though the ſheriff is 
reprehenſible. [ye 


3. What will vacate a bail-bond. 


Bail-bond is void, unleſs taken and i Will. 223. 
- Wdatcd before the return of the writ. * 
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1 Lil. Abr. 
187. 
Noy 43. 


U N, 33Y. 


3 Lev. 74. 


ed, it renders it void. 


1 NewvAbe: 
216. 
IO 


_ demnify the ſheriff, who let one to bail 


BAIL- BON B. 


If a bail-bond be dated before, but 
not ſealed and delivered till after the 
return of the writ, it is void. Plaintiff 
brought his action on the bond, and the 
defendant. craved oyer, and pleaded 
That it was primo deliberalum, on the 
day after the return, abſque hoc, it was 
delivered the day it bears date. A good 
plea, and judgment for defendant.” 

Impoſſible conditions render a bond 
ſingle, and if 23 H. 6. c. 10. be Plead- 


If a writ-in the name of A. and the 
officer takes a bail-bond to appear ats, 
B. and afterwards there is a reddidit /e, 
by the ſame name, though this be vii. 
um ſeriptoris in not making the bond 
according to the writ, yet it cannot be 
amended; for bail muſt be according to 
the bail-bond, and not e to the 
writ. 

An obligation with condition to in- 


who was not bailable, 3 is void by the 
common law, 

Defendant taken by an attachment 
out of Chancery, is not bailable; and a 
bail-bond for his appearance was de- 
clared to be clearly void by the whole 
court. 


CHAP. 
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Or pur TIN G in BAIL ABO vr. 


i. Before whom Barr to be put in. 
And herein of putting in BAiL in 4 
wrong name, and perſonating BA1L. 
II. Of the manner of putting in Bait, 
and herein of the recognizance, &c. 
85 v4 the time limited for putting in 
atl. 


ber. I. Of thoſe before whom Bail it 
to be put in. 


3 THER recognizances, beſides Dyer 220. 
ole on 23 H. 8. may not be acknow- f 
dged before any but the judges of the 
durts at Weſtminſter, or by ſpecial 
dmmiſtoners. 
Bail to a civil ation cannot be taken Cro. Ja. 944 

fore any but a judge of the court“. 
here ſame is brought, it being mat- 
r of record; but bail for an appeat- 
ce may be taken by any officer. 
A recognizance for money lent may Hob. 196, 
taken by chief juſtices at any time 
vacation, and tho' it is not a perfect 
cord till entred on the roll, yet when 
tred, it is a recognizance from the 
rſt acknowledgmerit, and binds per- 
ns and lands from that time. 

It is enacted, that two Judges of B. R. * g W. 4 
B. and Exchequer, (whereof the chief © + 

D juſtices, 


R 


PUTTING IN BAIL. 


juſtizes, and chief baron, in their reſ- 
pective courts, to be one) may, by com- 


miſſions under the ſeals of the ſaid 


1 New Abr. 
207, 


courts, empower perſons (other than 


common attornies and ſolicitors) 1n eve- 


ry county, to take recognizances of bail 
in cauſes depending in their ſeveral 
courts. Such juſtices and baron ma 
make ſuch rules, reſpeQively, for juſti- 
fying ſuch bail, as to them ſhall ſeem 
meet, by affidavits before the commiſ- 
ſioners; ſo as the cognizors be not com- 
pelled to appear in perſon in the courts 
to juſtify themſelves, unleſs they live in 
London or Weſtminſter, or within ten 
miles thereof. | 
That a judge of aſſize may take bail 
in his circuit, which ſhall be tranſmitted 
to a judge of the court, where the ac- 
tion depends, without oath. But on 
the commiſſioners taking bail, when it 
is tranſmitted there muſt be an affidavit 
by ſome credible perſon, preſent at the 
taking of the bail, of the due taking 
thereof. And the commiſſioner is to 
have but two, but muſt take the fees for 
filing and tranſmitting the bail to a judge, 
with whom the bail-piece is left. 
Before this ſtatute, bail was taken, 
conditionally before a judge, as it may, 
and muſt be ſtill, if the cognizors live 
in or within ten miles of London or 
Weſtminſter. The commiſſioners muſt, 
by rule of court, keep a book contain- 
: ing 


PERSONATING BAIL, &c. 4 


ing entries of the names of the cauſe, 
the bail, the perſon who tranſmits ſame, 
and who makes the affidavit, on which 
affidavit the judge makes a conditional 
allocatur, and the bail are to ſtand ab- 
ſolute, unleſs plaintiff except thereto in 
twenty days-; if he does, they may juſ- 
tify by affidavit taken before the country 
commiſſioners, 


Of putting in 411 in a Wrong name, and 
of perſonating BAIL. 


To acknowledge, or procure to be 21 Ja. i. e. 
acknowledged, any bail in the name of ny 
another perſon not privy or conſenting 
thereto, is felony without benefit of 
clergy ; but it ſhall not extend to cor- 
ruption of blood, or depri vation of 
dower. 

Any perſon repreſenting or perſona- 4 & 5W.&M, 
ting another before the commiſſioners“ 4 © + 
appointed, or thoſe who have authority 
to take bail, ſo as to make them liable 
to the payment of any ſum of money in 
that ſuit or aQion, ſhall be guilty of 
felony, but within clergy. 

Bail for defendant was put in, in the Cro. El. 223. 
name of Parkes; and all the ſubſe- 
quent proceedings were in the name of 
Parkhurſt ; after the verdict, judgment 
was arreſted ; for it does not appear 
that defendant is in the cuſtody of the 
marſhal. 


D 2 FV. was 


6. 


36 PERSONATING BAIL, 

Salk. 3. V. was arreſted as J. Villars, Eſq; 
ä pretended himſelf to be Earl of 
Fare ey 38, Buckingham; and upon motion, the 


494 = 6, queſtion was, how he ſhould put in 
8 ” hail, ſo as not to eſtop him, et per Cur, 


6 Mod. 80. he need not join in the recognizance, 
and then there is nothing to eſtop him: 
in civil actions the defendant is not 
bound of neceſſity to join in the recog- 
nizance, as in criminal; and even there, 
upon motion we allowed the Earl of 
Banbury, upon an indictment, not to 
join in a recognizance, but to find 
others who gave bail for him by the 
name of C. Knowles, Eſq; for their act 
could not conclude him. 

e. R. offered himſelf as bail, affirmin 
206, . he was a ſubſidy-man, and aſſeſſed 4/. 
tra. 3% in the ſubſidy-book ; but afterwards, 
on further examination, he confeſſed 
he was not a ſubſidy-man, and that he 
had been bail in other actions, and had 
then ſworn he was a ſubſidy- man. The 
court committed him to priſon, and ad- 
judged him to ſtand in the pillory, with 
a paper mentioning the cauſe, viz. 

„„ For falſe Bail.“ | | 
Cro. Ja. 286. Bail was taken on a judgment on a 
ci. fa, and complained to the court, 
that he was not the man, but perſon- 
ated by another, which he proved by 
divers witneſſes; and it was confeſſed 
by defendant, and thoſe who procured 
the bail. It was ordered that a Yacar. 
ſhould 


N 


PERSONATING BAIL, 


ſhould be made as to him, of that bail, 
and of the judgment on the /cz. fa. 


Bail taken before a judge is not with-1 H. h 656. | 
in the meaning of 21 Fe. 1. c. 26. until! Burn. 152. 


it be filed of record; but it is within 
485 N. M. c. 4. J. 4. See ante, 
p. 35. | 


Serjeant Strange reports a caſe where Stra. 86, 


the bail to the ſheriff went before a 
judge to become bail above; defendant 
appeared there, and inſiſted no bail 
ſhould be put in. Judge refuſed to take 
the bail, and adviſed the parties to ap- 
ly to the court, where it was deemed a 
palpable fraud in defendant, and he 
was ordered to put in bail, and thereby 
perform the condition of the bond; 
which was done; and they ſurrendered 
defendant next day, x 


Seer. IT. Of the manner of putting in 
BalL; and herein of ihe Tecognizance, 
&c. 


he writ, the defendant muſt appear, * N 


Within four days after the return of Salk. 98. 


dy putting in bail above, either the 214. 


me as were joined in the bail-bond, 

vr others. And this is done, by their 
attending at the judge's chambers, and 
ntring into the recognizance ; thus, 

In B. R. “ You do jointly and ſe- 

erally undertake, that if the defend- 

at C. D. ſhall be condemned in this 

2 action, 


38 


4 Inſt. 174. 


RECOGNIZANCE. 


| aQion, at the ſuit of the plaintiff A. B. 


he ſhall ſatisfy the coſts and condemna- 


Rep. 79,71: tion money, or render himſelf to the 


3 B. Com. 
ix. 


Cromp. Pr. 
I, 57. 

Salk. 400. 
Wood. 580. 


cuſtody of the marſhal of the marſhalſea 
of this court, or you will pay ſuch coſts 
and condemnation money for him.” 

In C. B. If defendant is not preſent, 
and does not enter into the recogni- 
zance, then the bail are bound in dou— 
ble the ſum ſworn to. | 

« You (naming defendant if preſent) 
do acknowledge to owe to the plaintiff 
100 J. you (naming the bail) do ſeve- 
rally acknowledge to owe to the plajn- 
tiff the ſum of 50 J. apiece, to be levied 
upon your ſeveral goods and chattels, 


lands and tenements, upon condition 


that if the defendant be condemned in 
the ſaid action, he ſhall pay the con- 
demnation, or render himſelf a priſoner 
in the Fleet for the ſame, and if he fail 
ſo to do, you do undertake to do it for 
him, = 

Although the recognizance in the 
King's Bench is general, yet it is reduced 
to a certainty by the judgment; but the 
bail are not liable to a larger ſum than 
that ſworn to: but in Common Fleas they 
are bound to the plaintiff in a certain ſum. 

Having acknowledged their aſſent to 
this recognizance, the entry is made 1n 
the Judge's or Philazer's books, and 
the attorney muſt give notice of their 


names and additions, very full and ex- 


plicit, 


— 


- TIMES FOR PUTTING IN BAIL, 


plicit, to plaintiff, that he may be the 
better enabled to enquire of their reſ- 
ponſibility. , 78 


src r. III. Of the times limited for put- 


ting in BAIL, 


In a country cauſe, the bail-piece and 
affida vit annexed muſt be tranſmitted to 
town, and put in before a Judge. 


In K. B. 


within 40 miles in 8 dayͤs 
In C. B. ——— in to days 
If above 40 miles 
In K. B.-: 15 days 
In C. B. 20 days 
N. B. Unleſs all the Judges are on 
their circuits, and then as ſoon as one 
returns: of which tranſmiſſion and put- 
ting in, notice muſt be given to plain- 
tiff's attorney. 
In the Common Pleas the tranſmiſſion 


Aſter return of 
the writ, 


— — 


does not make it a good putting in bail, 


until the bail- piece and affida vit be filed 
with the proper officer in due time, but 
the court may be moved for further 
time. | 


In a town cauſe, in King's Bench. 


39 


In London or Middleſex, 4 days excluſive. 1 Crom. Pr. 


In any other county, 6 days. 
In Common Pleas, 4 days : 
Any other county, 2 days incluſive 


And if the fourth, ſixth, or eighth 
day falls on a Sunday, then all Monday 
is allowed. In the King's Bench and 

Common 


60, 61. 


40 TIMES FOR PUTTING IN BAIL, 


Loſt. 190. Common Pleas, notice of bail muſt be 
given within four days after the cap. 
tion, 

Crom. 63. Twenty-three days are the utmoſt 
that can be allowed for filing bail-piece, 
but it is better to file it immediately 

after it be accepted. 

1 New Abr. In the K. B. though bail be taken and 


Rot. d th 
Rol. Abr entred on the laſt — of term, and the 


ob. 70. term, this is well enough by the courſe 
of this court; though in ſtrictneſs of 
law, defendant i is anſwerable, but from 
the putting in bail, as in cſtodia Mareſc, 
Vent. 135. and not before. The like caſe in tro- 
Cro. Jac. yer. Becauſe the bill, whenfoever filed, 
hath relation to the firſt day of term, 
And the ſtatute of limitations may be 
pleaded, if the time be elapſed before 
the day wherein the bail is filed, though 
not before the firſt day of the term 
wherein the action is brought. ; 
i New Abr. But it ſeems the conſtant general 
6s: practice, that every bail taken before 
ro. Ja. 449. or upon the continuance day, ſhall be a 
bail, and filed of the preceding term ; 
and every bail taken after continuance 
day, ſhall be a bail, and filed of the 
ſubſequent term, and not otherwiſe ; 
but where any new bail is added to any 
other, 'and taken on or before the con- 
tinuance day, the ſame will be taken 
and filed as of that term in which bail 
Was firſt put in, 
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TIMES FOR PUTTING IN BAIL, 41 


So if two are arreſted on a /atitat, andi 1 New Abr. 
one puts in bail of Michaelmar, the other I ach 183. 
of Hilary following, the court will allow Cro. Elia. 

the former bail to be filed as of the ſub-F? YR 
ſequent: term: otherwiſe it would be . 
error to proceed in a joint aQuon, on 

bail put in of different terms. 

But bail ought to be put in of thats Mod. 326. 
term in which the writ is returnable , 
that is, before the eſſoin day of the 
next term, till then 1t is irregular to pro- 
ceed on the bail-bond ; but plaintiff, in 
the mean time, may take * aſſign- 
ment or warrant. | 

* .* This ſeems to apply; A Ve the 

Plaintiff could not, by the common 
rules, get good bail filed before the 
laſt day of term. 

If in trover commenced in Hilary Vent. 135 
term, the converſion is alledged to be 
on the zd February in ſame term, and 
bail is filed the laſt day of the term; yet 
this is well enough, for the action ſhall 
= be ſaid to be depending till bail is 

d. 
80 likewiſe, till bail put in, defend- 3 Lev. 343. 
ant is not in court to plead any thing, 
_ is plaintiff bound to declare againſt 
im. 
%% If defendant therefore does not put s Mod. 188. 
in bail, he cannot nonpros plaintiff. 
The bail may enter into recognizance 
at different times, and before different 
Judges; but the firſt is de bene eſſe, and 
| no 
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42  ExcEgreTION. 


no complete bail is given till the laſt is 
taken; and ſo there is no relation to 20 
the taking the firſt, for then the bailand 
entry is perfect, and not before. 

* * But the practice hath ſince been he 
altered ; and the Judge will not take Jo 
one without the other bail, al- 
though the recognizance is joint it 
and ſeveral; but the latter part of it 
this caſe holds in corroboration of 
the above authorities as to adding 
bail, of different terms, &c. 


ju 

NA 1 

Or Exckrriox anD JUSTIFICATION. te 

a d. 

J. Of Exception. ol 
PrAlxrirE on receiving notice of 
the bail put in for the defendant, makes 

his enquiry relative to the reſponſibility mM 
of the bail; and if he is not fatisfied 

thereof, he may waive their juſtification, Cl 


by not entering any exception in the 
bail-book, or by delivering bis declara- hi 
tron peremptorily, or by demanding a 


lea. 
Salk. 98. But if he excepts to them, he muſt 
- 2% mark the ſame in the bail-book, and 


give notice thereof to the defendant's 

attorney within twenty days Mer the 
Nn, elſe thoſe bail will be allowed. 

Mich 16, If he waives or neglects ſuch notice, 

Mich. G. Ann. on oath made thereof, and affidavit filed 


by 


ws 4k, was —< ©  &©B 


JUSTIFICATION.' - 43 


by defendant within four days after the 
20th, the bail ſtand allowed, by rule of 
court. 
And if plaintiff thus accepts the bail, Comb. 263. 
he may take the bail-piece from the 
Judge's Chambers, and file it for his 
own expedition, but after twenty days 
it becomes abſolute, and defendant taken 
it away and files it. | 


Il. Of Fuftification. 


It is tncumbent on the defendant to 
juſtify his bail in four days after receiv- 
ing plaintiff's notice of exception, pro- 
vided there be ſo many days left of the 
term ; elſe they may juſtify on the firſt 
day of next term ; and defendant muſt 
give notice thereof two days before. 

But this head may be divided into 


The method of juſtification, and the - 
REDS! incident thereto. 


2. What is a watver of ſuch juſtifi- 


cation. 


3. Of default of juſtification : and 

10 of adding Sail. 
1” Of the method of juſtification, and 
the matters incident thereto. 

Every juſtification-in court is done by 
a motion, and the bail are called into 
court, examined as to their ſufficiency, 
(if oppoſed) and ſworn to be houſe- 
keepers, and to be worth double the Salk. 98. 
ſum ſworn to in the action, after pay: 
ment of all their debts. 


Bail 
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5 = JUSTIFICATION, 


Barnes 68, Bail are not bound to juſtify till 
plaintiff gives notice of exception. 

Ibid. 64. Bail gave notice to juſtify in court on 

a day certain, before which day they 

_ Juſtitied at chambers, and ſurrendered 


the principal ; this was held inſufficient, 


and proceedings on bail-bond allowed. 
6 Mod. 24, It is ſaid, that after exception, there 
25 is no limited time to juſtify or exchange 
them for better bail, but it muſt be in 
a convenient time. Ts | 
* ,* But practice has reduced this to 
to a certainty, for defendant can. 
not exceed the rules of the court for 
bringing in the body of defendant, 
and if he juſtify the ſame bail he 


put in, it ſhould be in two days 


after notice. | 
Notes in OB. Sunday is not a day allowed as one, 
220. in a notice to juſtify; and notice on 
Saturday to juſtify on Monday has been 
held inſufficient. hs 
„ But to obviate this difficulty of 
time for this notice, it is better to 
give notice to juſtify on the ſecond 
day next after the day on which 
notice is given. | 
Barnes 61, If bail be taken in town, they muſt 
Juſtify in town: An affidavit in the 


country of their ſufficiency will not be 


admitted. 

B. Trin. This method of juſtifying a country 
5 M. bail in court, is by eye the affidavit 
pM, Of their juſtification z of which defend- 

ant 


TY. I 1 


Jus TITI SAT TOR. 45 


ant muſt give notice, that ſuch affida« 

vit will be produced and read: this by 

rule of court. | | 
Bail was put in and excepted to, and Rep. Pr. 

other bail added. The laſt bail juſtified© B· 17. 

before a judge, without giving notice | 

to plaintiff's attorney: The firſt bail 


juſtified in court, and the defendant 


moved to ſtrike off the additional bail, 
ſhewing, by affidavit, that he had vo- 
luntarily got himſelf added in the bail- 
piece, on purpoſe to have defendant in 
his power, and ſurrender her when he 
thought proper. And the court foorde: ed. 

Landed property in Famaica does not, Burr. 2546. 
qualify a bail to juſtify, becauſe it is , , e 173.377 
not liable to the proceſs of this court. 

This deciſion was founded on a ſimi- 
lar caſe mentioned by Mr. . C. jun. 12 Mod. 383 

After exception, bail muſt juſtify, or 
plaintiff muſt withdraw his exception, 
before he can proceed to trial ſo as to 
charge them, 9 
Bail cannot be juſtified beore a judge s Mod. 24. 
at his Chambers, except it be by con- Barnes 115, 
ent, or for neceſſity in vacation ; and 
In the latter caſe, they ought to be juſ- 
fied again in Term. And upon that, 
leſendant is compelled to accept a decla- 
nation, and go to trial at the aſſizes, if it 
de an iſſuable term. | 

2. What is a watver of juſtification. Rep. pr. C. B. 

If plaintiff delivers a declaration pe- 3. J. 
emptorily to plead, before juſtification, 3 — 

it 


46 WAIVER OF JUSTIFICATION: 


it is a waiver, of ſuch juſtification, 
and the court have granted a rule in 
this caſe, to ſhew cauſe why exception 
ſhould not be ſtruck off the bail-piece, 
and bail be allowed. : 

_ So likewiſe if defendant demands a 
plea before juſtification, this amounts to 


| 1 Cromp. Pr. an acceptance of the bail. And by tak- 


78. Co. oo, ing aſſignment of bail-bond, he waives 
as his right of exception. | 
Salk. 99. | 7 | 

1 New Abr. 3. Of default of juſtification, and herein 
1 28 of adding bail, &c. 


If bail, or either of them, fail in their 
juſtification, immediate notice (of four 
days) of adding and juſtifying freſh bail 
muſt be given ; fo as not to delay plain- 
tiff of a trial (in which caſe defendant 

will be bound to terms) and fo as to be 
within the rule to bring in defendant's 
body, of which more hereafter; elſe 
they are wholly precluded, and the ſhe- 
riff will be fixed with the debt. But if 
within the times limited by the rules of 
the court, defendant put in inſufficient 
Far. co. bail, to juſtify, ſeveral times, the court 
5 
| have ordered an execution, 

Rich. K. B. And before the court will permit the 
150. added bail to juſtify, they will order the 
defendant to pay plaintiff his coſts of 
the former day, when default was firſt 

| made. THEY 
Prac. Reg, The plaintiff need not except to the 
67, 1 added bail, indeed the notice of juſtifi- 
cation 


ADDING BAIL. 


cation thereof ſhews this to be needleſs, 
for as defendant is bound to perfect his 
bail in time, he is obliged to give no- 
tice of adding and juſtifying him on a 
day certain, without waiting for plain- 
ti 


's exception. 


And if he ſhall not have time to do 
this, he may take out a ſummons before 
a Judge for that purpoſe ; but he will 
then be bound to terms, as beforemen- 


tioned. f 


Upon adding freſh bail, the former Cromp. Fr. 


are not diſcharged of their recoguizance; ? 
but all do continue ſureties for the de- 
fendant, unleſs they move to be exone- 


| MW rated ; whereupon a rule is made to, wit, 437. 


may move at any time after, 


grant leave'to ſtrike out the former from 
bail-piece, at any time before ſi, fa. 
and then the proceedings as to him may 
be ſtayed after /i. fa. 


bail, bat did not juſtify in court in four 
days, plaintiff proceeded on the bail- 
he WW bond, and held regular. 

ne % But hitherto the defendant has 


lt by the plaintiff to proceed in his 
juſtification by rule: though that 


| was thought more regular to defer 
100 ; it 


ſtrike them off the bail- piece: and they 


After exception, defendant added parnes 


been ſuppoſed not to be compelled 


has been ſlightly mentioned, yet it 


So if exception be made to one bail, i Crom Pr. 
and another be added, the court will 28 


65. 


RutinG SHEREPEF; 


it to this head, where that com- 
pulſion may be divided into 
t. Ruling the Jheriff- 
2. Proceeding againſt him. 0 
3. Taking an aſſignment of his bond. 
t. Of ruling the ſheriff. 
/ „Not to infringe too far upon the 
books of practice, it is intended to 
: be brief upon this point, as well as 
1 all others relative thereto, the doc- 
0 trine and theory being chiefly the 
4 ſcope of this work. And to adhere 
N to this plan, and at the ſame time 
if | | to obſerve a juſt method, it may be 
6 proper only to rematk | thi 
That, if defendant ſuffers the four 
days preſcribed after the return of tal 
the writ to elapſe without putting 
in bail, then, and not till then, it | 
is ſtrictly proper for the plaintiff to dic 
take out a 1ſide=bar rule, fot the 
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| the ſheriff to make a return to the 2 

| | writ, which he muſt do in four 

} days excluſive. And if at that ma 

+ time no return be made to the writ, N ack 

bk or bail be ur in, and notice there= IW p, 
2 


of given, plaintiffmay have another Ill reti 
rule to bring the body of defeadant ¶ and 
into court, that he may be charged if h 


L 22 — PP by the plaintiff in the cuſtody of I he 
. the marſhal or warden: And it I tur. 
* this rule is not complied with; ¶ the 
57, 244: plaintiff has his. option of moving 


the 


PROCEEDING AGAINST SHERIFF, 49 


the court for an attachment againſt 
the ſheriff, or of taking an aflign- 
ment of his bond. But of this in 
their order. 1485 
2. Of proceeding againſt the /heriff. 
If an attachment be granted, the 
ſheriff muſt pay plaintiff his debt and 
coſts, and can only. recur on defendant 
and his bail below, by action on his 
bond; and if the bond is infufficient to 
cover him, he is without remedy, for 800. 213, 
his own neglect. | 1 237. 
If the perſons taken by the ſheriff in i Lil. Abr. 
bail- bond be good men, and pending? 
the ſuit become inſolvent, he ſhall be 
excuſed; for the flatute obliges him to 
take bail, and they were good at the 
time he took them. | | 
But if bail have been put in who Loft. 159. 
did not juſtify in time, plaintiff cannot 
move for an attachment, unleſs he had 
regularly excepted to the bail. But query. 
Mr. Cunningham (whoſe labours it Di. v. 1. 
may not be improper on this occaſion to Th ol 


: 1 Rol. Abr. 
acknowledge) cites the ſame caſe from 809, 808. 


Rolle, Cote and Noy; that if the ſheriff geo. El. 824, 


returns a cepi corpus on a meſne proceis Ney. 39. 
and parat. habeo, he ſhall only be amerced 
if he does not bring in the body, though 
he ſhall be attached if he does not re- 
turn the writ; the reaſon is, becauſe 
the ſheriff js bound to bail the party, 

"Re rd aa 


Contra. 3 Leon. 208. 1 Will: 223. 


+ 4 
by 15 
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PROCEEDING AGAINST SHERIFF. 


and therefore if he is miſtaken in his 
ſureties, he is not to ſuffer in his liber- 
ty; and returning the writ is in his own 
power; but it may not be in his power 
to bring in the body which he was ob- 
liged to bail. Alſo, another, 


Cro. El. 624. In caſe; plaintiff declared that he ſued 


Noy 43. 


forth a lat. and delivered it to the ſhe- 
rift to arreſt F. S. and acquainted him 
of his cauſe of action, and that he in- 


tended to declare in debt, and that the 


ſheriff afterwards arreſted him and let 
him go, ab/que aligua ſecuritate inventa ; 


and at the day returned cepi corpus et pa- 


rat. habeo, Sc. which was a falſe return, 
Defendant pleaded that F. S.' being ar- 
reſted put in ſureties for his appearance, 
ſufficient perſons in that county, and 
bound in 40/7. and pleaded: the ſtatute, 
and that by reaſon thereof he let him 
go at large, ab/que hoc, that he let him 
go at large without any ſecurity, prout, 
&c. it was adjudged, that the traverſe 
was good, and that the ſtatute com- 
mands him to let priſoner go upon bail, 
and that he is compelled to take bail, 


but their ſufficiency is left to his diſcre- 


tion, and though the return was falſe 
parat. habeo, when he was at large, yet 
that is but a contempt to the court, 
and finable ; but the party ſhall take 
no advantage of ſuch return. Another, 

In J debt on an obligation dated 25th 


_ Sept. defendant pleads that a ca. /a. was 


. awarded 


ASSIGNMENT” OF BAIL-BOND. G1 


awarded againſt B who was taken 

thereon; the goth; and bond was taken 

for his enlargement. Plaintiff demur- 

red and had judgment, becauſe it ap- 
ars that the obligation of bail was 

made before the arreſt, and. therefore it 

could not be ayoided by 23 H. 6. c. 10. 

but he ought to have pleaded promo deli: 

berat. of the arreſt, and it was agreed by 

Yelverton and ee that if a ch. be; Lil. Abr. 

awarded againſt B. and before the arreſt, 187. 

the ſheriff takes a bond of him for his 

enlargement when he ſhall be arreſted, 

that by ſpecial pleading it may be «vor 

ed. See ante 32. | 

3. Of taking an 9 of the be il. 

” | 


1. % If the bail are reſponſible, it 
is right for the plaintiff to apply to 
the ſheriff, in caſes of default of 
bail, for an aſſignment of his 
bond, rather than to put him to 
the pain of an attachment: when 
it becomes the plaintiff's right to 
ſue the bail below thereon, and 
thereby exonerate the ſheriff, on 
m plaintiff cannot. afterwards 

red for any part of his debt 
and coſts. Although this being 
a proceeding againſt the bail, and 
therefore more regularly to be 

conſidered under the next chapter, 
ſhewing Y fur they are liable, yet 
it ſeemed here to come in courſe, 
E 2 = 


4b 
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4 & 5 Ann, 


ASSIGNMENT OP BAIL-BOND. 


as conſequent to a default of bail 
above, and therefore it may be well 

to cite the authorities thereupon. 
If any perſon be arreſted by writ out 
of any of the courts at Yeftmmnſter, and 
ſheriff takes bail for defendant's appear- 
ance ; ſheriff, at the requeſt and coſts 
of plaintiff, ſhall aſſign to him the bail- 
bond, or other fecurity taken, by in- 
dorſing the ſame, and atteſting it under 
his ſeal, in the preſence of two or more 
credible witneffes, which may be done 


without ſtamp,. provided ſuch' aſſign- 


6 Mod. 122. 


r Crom. Pr. 
84. 


1 Will. 223- 


6 Mod. 122. 


ment be ſtamped before any action be 
brought thereon ; and if ſajd bail- bond 
or ſecurity be forfeited, plaintiff, after 
ſuch aſſignment may ſue thereon in his 
own name; and court where ſuch ac- 
tion brought may, by rule, give ſuch 
relief to plaintiff and defendant in the 
original action, and to the bail and ſe- 
curity, as is agreeable to juſtice and rea- 
ſon, and ſuch rule ſhall have the effect 
of · a defeazance to ſuch bail-bond or 
ſecurity. 8 

Defendant in the original action may 
ſet afide the aſſignment, by putting in 
and perfecting bail, on motion or ſum- 
mons. _ 

After taking an aflignment, plaintiff 
cannot rule the ſheriff to return the writ. 

All the clerks ſaid, they knew the ſhe- 
riff amerced after an aſſigument, but 
Holt Ch. J. ſaid, he had known it denied 
per reliquos uſtictarior. The 
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The ſheriff cannotube amerced till he 
has been ſerved with the rules to return 
the writ, and bring in the body; and 
plaintiff ought not regularly to take aſ- | 
ligament of bail-bond and proceed; Salk. 56. 
thereon till that time; for if there is no 
return of a cepi corpus, the court will 
ſlay proceedings on the bail-bond. 

But there are rules of court which do 
allow the bail-bond to be put in ſuit, if 
the arreſt be in Landon and Middleſex, fom,;, 6. G. 3 
carly as the fourth day, excluſive after 
the return, in B. R, and in C. B. on the 
fourth day excluſive of the appearance 
da * 
it in any other county, ſix days in 11 Mod. 2. 
B. R. and eight days in C. B. And all 
other or contrary proceedings may be 
ſet aſide with coſts, 

So, if after bond be given to the ſhe-g Mod. 240. 
riff, and then defendant die before any * 
proceedings be had thereupon, and plain- 
tiff notwithſtanding take an aſſignment, 
the court will ſet aſide all the proceed- 
ings. So alſo, but with coſts, if bail- Barnes 61. 
bond aſſigned, and defendant dies be- 
fore judgment. 

But where defendant gave bail to the Barnes 80. 
ſheriff, without putting in or juſtifying 
bail above ; plaintiff ſtaid a year, and 
then defendant died, on which plaintiff 
took an aſſignment. The court held | 
this good, he lived long enough to per- 
fect his bail, and the bail ſuffer for de- 
lays of the principal. la 
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Stra. 444.643. In an adtion brought on the bail- 

bond, the arreſt is not tra verſable. 

1 Bur. 6422. This action muſt be brought in the 

3 ibid. 223- court where the bail-bond given, and 

4 Ibid. 1923. IF 

3 Wil. 348. Venue laid in the county where ſame was 

Crom Pr. taken or aſſignment made, and the de- 

1 fendant therein cannot be held to ſpecial 
bail. 

Salk. gy. If plaintiff ſue the bail-bond, he can- 
not refuſe the ſame perſons to be bail to 
the original action; but if he ſues the 
ſheriff, he may refuſe to accept thoſe 
who were ſureties to him. So in a 
cauſe removed from an inferior court, 
he muſt take the ſame as were bail be- 
low, if they be offered, except in Lon- 
don, where the officer who takes bail, is 

luable for their reſponſibility, _ 

6 Mod. 122. If the bail below become bail above, 

1 Will. 223. plaintiff cannot except to them; but 

| by Holt Ch. J. if the ſame that were 

bail before become bail to the action, 

and he excepts againſt them, and they 

do not juſtify, he may go on with 
amercement againſt the ſheriff. 

1 Cromp. Pr. 2. If by neglect defendant has ſuffer- 

81. ed plaintiff to take an aſſignment of the 

Ates g 262. bond, and is deſirous of ſtayi ro- 

Ante, 814. . us 0 aying pr 

4 ceedings th&reon, he muſt firſt juſtify 
his bail and then move the court, on 
affida vit of fadts, to ſhew cauſe why 
proceedings ſhould not be ftayed ; or 
| he may do this by ſummons; and will 
be bound to terms ; and if plaintiff = 

0 
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loſt a trial, he will be required to con- 
ſent that judgment be entred ag” 
them on the bail- bond for plainti 


tiff's own neglect, it will be otherwiſe. 
As where defendant died before judg- 
ment could be obtained 1n the original 
action, court ſtaid proceedings on the 


s ſe= 


curity ; but if the delay is through plain- 


5 


bond; but if defendant lives long Ante, 53, 


enough, or ſo long after the arreſt, that 
if he had put in bail in time, plaintiff 
could have had judgment and execution, 
court will not ſtay proceedings on the 


bail-bond, If this matter be moved, 


plaintiff muſt have notice. 


Plaintiff may. ſue the bail-bond, al- Pr. Reg. C. P. 


* one bail ſhall have perfedted. 


4. 
Barnes 46. 
172. Plow. 6g. 


Cro, El. 672 pl. 31. 
Bail-bond was taken, capias was re- Barnes 112. 


turnable on the firſt return of Hilary, 83 
defendant obtained time to perfect bail © 
to the laſt day of that term, taking 
ſhort notice of trial for the ſitting after 
term ; the bail not being perfected, the 
bond was aſſigned and put in ſuit; de- 
fendant dying in April following, bail 
applied to ſtay proceedings, he dying 
before judgment could be obtained: 
Cur. Plaintiff had not been delayed, 

if defendant had perfected bail in time, 
for he might have tried his action after 


I Crows Pr, 


that term, and by 17 Car. 2. might 17 car. a. 


have 
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have entred his judgment thereon after 
defendant's death. _ 1 | 
Writ returnable in Zafter, bail-bond 
taken; plaintiff did not proceed till 
Ocrober, then took aſſignment, and ſpe- 
cil bail was put in next day. On mo- 


tion ta ſtay the proceedings, the queſ- 


tion was, whether the bail-bond ſhould 


181. 


ſtand as a ſecurity ? Defendant inſiſted 
contra, plaintiff never having delivered 
declaration conditionally, and thereby 
not haſtened defendant. The court 
held he was not bound to do ſo ; de- 
fendant was in the firſt fault, whereby 
plaintiff loſt a trial; the bail-bond or- 
dered to ſtand as a ſecurity. _ 

In all caſes where the ſheriff ſues a 
bail-bond, if defendant cannot plead a 
comperuit ad diem, he muſt pay coſts on 


ſtaying proceedings on bail-bond -: for 


if he cannot fo plead, and thus the 


bond be forfeited, let the defendant's 
caſe be what it will, it will be a favor 
to the defendant to ſtay proceedings 
thereon. But on affidavit and motion, 
that the cauſe hath been under an argu- 
ment, the court will ſet aſide proceed- 
ings, and compel plaintiff to proceed in 
the original action; but this is now left 
to the judges by ſtatute. 

The bringing principal, intereſt, and 
coſts, into court, after notice of trial, is 
not ſufficient to ſtay proceedings on bail- 

8 bond; 


wlll 3 
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bond ; unlefs it be brought within ſuch 
time as not to delay or hinder plaintiff 
from going to trial. Per Cur, | 
A motion to ſtay proceedings, defen- Cunn. Dia. 
dant in the original action was arreſted I. Bail 
on a teſtat. ca. into Suffolk out of Lon- Rep. Fr. C. l. 
don, and the bail by miſtake was filed 44 
with the Filazer of London, Court held 
proceedings on bail-bond regular, and 
would not ſtay them but on payment 
of coſts, and defendant's giving plaintiff 
judgment on the bond, to ſtand as a 
ſecurity to plaintiff, and accepting a 
declaration, and pleading thereto, and 
taking notice of trial alter term; but 
defendant not conſenting, no rule was 
made. | 15 
Proceedings on bail-bond ſtaid, plain-Ibid. ar, 
tiff having declared on the original ac- 
w_ and thereby had concluded him- 
ſelf, | 
Defendant had ſurrendered himſelf Barnes 64. 
by miſtake, to the King's Bench, inſtead 
of the Fleet. Bail moved to ſtay pro- 
ceedings, but plaintiff had been delayed, 
and rule diſmiſſed. 8 
Defendant ſurrendered himſelf in diſ- Barnes 1 19. 
charge of his bail, after exception, and 
before juſtification; and proceedings on 
bail-bond were ſtaid. But, in a ſubſe- 
quent caſe, the bail to the ſheriff had 5 Burr. 2683. 
lurrendered defendant into his cuſtody 
before the return of the writ, and 
moved to ſtay proceedings on bail-bond ; 
but 
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58 
but the rule was diſcharged with coſts; 
for Lord Mansfield ſaid, Nothing can 
be a performance of the condition of a 
bail-bond, but putting in bail. 

2. *,* Actions againſt the defendant, 
and proceedings againſt the ſheriff, 
have been the ſubject of this chap- 

l ter; but as actions on the civil re- 
cognizance are incident to the af. 
ſignment of the bail- bond, they 
come regularly under notice here. 
Hob. 195. In all actions brought on the recogni- 
2 Roll. 8 Zance againſt bail, the venue muſt be 
„ laid in the county where the recogni- 
zance was taken, in King's Bench. In 
Common Fleas it is good both ways. 
1 New Abr. If the bail are ſerved with proceſs on 
mw Abr. the recognizance, they have eight days 
600, 897. after the return to ſurrender principal, 
5. 2 4 in their own diſcharge, elſe they arc 
G2. Godb. fixed. 
354. Ray. 14. and the other authorities cited in the New 
Abridgment. : 1 
1 New Abr. Recognizance was, that D. on eight 
2 Ja. 45. days warning, ſhould appear to any ac- 


Yelv. 52. 


on which eight days warning was given, 


tion to be brought againſt him by C. and 
if condemned, to pay condemnation, 
Sc. In debt on this recognizance, it 


muſt be averred, that he gave D. eight 


days warning, for A. is bound only to 
anſwer the condition in ſuch action, 


for 


3» 


ACTION ON_THE RECOGNIZANCE. 


for that is the foundation of the whole; 
and there is no reaſon that D. by his 
voluntary appearance without warning, 
ſhould prejudice his bail. FE 7 


Defendant in the original action Rep. Pr. C. R. 
brought error on that judgment; plain- 24. 


tiff immediately brought debt on the 
recognizance againſt the bail, who. 
moved on account of . the writ of error 
to ſtay proceedings in the action againſt 
them. The court were unanimous, _ 
that he might proceed to judgment, but 
muſt ſtay execution until the error was 
determined, 


In an action on civil recognizance, 10 Mod. 267. 


the bail pleaded the death of the princi- 6 


en 0 See Cunn. 
pal before iſſuing the writ. Parker Pia. tit. 


Ch. J. held it an immaterial plea ; for Bl.. 


death before iſſuing the capzas, is death 
before the return of it; but if it be 
found that principal did not die before 
(ſuing the capzas, it is plainly nothing 
to the purpoſe; for notwithſtanding 
this, he may die before the return of 
it; therefore plaintiff muſt have his 
judgment: ſo alſo, the plea of death 


of the principal, before the return of 10 Mod. 306. 


capias is good; but it is not good, if 
pleaded generally, without confining it 
to ſome time, and ſpecifying the ſame. 


CHAP. 
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Cro. 472, 
1 L. Abr. 


Cro. Ja. 489, 
and ſeq. 
See ante, 37- 


I Lil. Abr. 


1 Lil. Abr. 
181. 

1 New Abr. 
215, 


2 Show. 335 


HOW FAR BAIL ARE LIABLE. 


CHA P. VIII. 
How FAR BAIL ARE LIABLE. 


TAERE ſeems, from the diverſity 


of the early deciſions, a doubt of long 
ſtanding, whether the lands of the bail 


are liable upon their recognizance, or 


upon the judgment, as to the firſt point 
the recognizance may ſerve to elucidate. 
In the King's, Bench it is general, and 
ſilent as to lands; but in the Common 
Phas it expreſly mentions lands and 
tenements ;—the actions brought a- 
gainſt the bail on their recognizance, 
are perſonal actions; but indeed, if the 
plaintiff therein has judgment, his exe- 
cution may be as he chooſes, by elegit, 
or H. fa. or ca. /a, 

I plaintiff file a bill of Eaſter, and 


bail is not put in till Trinity, the bail 


are nevertheleſs liable; becauſe the 
action was then depending ; but if the 
bail be put in of Zafter term, and the 
bill be filed of Trimty term following, 
there the bail ſhall not be liable, be- 
cauſe there was no action depending 


when the bail was put in, 


If plaintiff delivers a declaration in 
more damages than the recognizance 
was taken for, they are only liable for 
their recognizance: this may be collect- 
ed from a former caſe cited elſewhere, 
that if two declarations be delivered, 
bail are only liable for the r 

| that 
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that, which agrees with their recogni- 
zance. 
But if damages be given for more Stra. 922. 
than the bail were taken for, they are 
liable for the ſurplus pro tanto. But 
there is a caſe in „ xn * . 
mages on freſpaſs, aſſault and battery, Salk. 1oa. 
For ae paſs ; ny and the bail, 84. 20 
were not chargeable; and this Judge 258. 
ment was grounded on an exprefs rule & © Med- 
of court. 1 Mod. 8. 
| 2 Keb. 552. 1 Sid. 425. 

On this head Zilly ſuggeſts the fol- r Lil, Abr. 
lowing query—Whether the bail ought” 
not to bring the amount of their recog- 1 New Abr. 
nizance into court ? 215. 


; If bail be entred thus, viz. ſubpana i New Abr. 
' Wl executionis in adjudicatione, where it *'5: 
4 I ought to have been ſubpæna condemma- Oro. ja. 272. 
1 bonis, yet it ſhall ſtand for the judg- 
e ment as execution; adjudged upon a 
e vrit of error, and ordered to be amend- 
e Ned and made ſubpena executionis gudicir, 
= - well as for the execution. 
- Bail cannot be taken for a part, viz. Bulſt. 107. 
8 the execution and not the judgment, 
no more than for part of the debt. | 
A bail cannot enter up judgment and 11 Mod. 2. 
flue execution againſt the principal, on 
a warrant of attorney given to indem- 
nify him, till ſome proceſs has iſſued 
on the bail-bond or otherwiſe, whereby 
he has received injury. 1 
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Br. Proced. 
pl. 13. cites 
31 H. 8. 


Yelv. 120. 


coutt muſt have ſtood. 


HOW . LIABLE ON REMOYALS. 


If a man arreſted in a franchiſe, ſues 
a writ of privilege, and removes the 
body and the cauſe, and after does not 
come to prove his cauſe of privilege, 
plaintiff in the franchiſe may have pro- 
cedendo, and therefore it ſeems that 
there the firſt ſureties remain, Contra, 
if he had been diſmiſſed by allowance 
of the privilege, for then they are dif- 
charged; for when they remove the 
body and the cauſe, they do. not re- 
move any ſureties, and there is not any 
record againſt them; and the privilege 
being allowed, they are diſcharged; 
contra when privilege i is not allowed, for 
then privilege and cauſe was always 
remaining with thoſe of the franchiſe, 

So, bail was given in an inferior 


court, and on habeas corpus, bail taken 


in King s Bench: afterwards a procedendo 
was awarded, and judgment againſt the 
principal in the inferior court, which 
was affirmed on a writ of error; and 
on a ſrire facias againſt bail below, it 
was adjudged, that they were diſcharg- 
ed, although the bail in X. B. was not 
filed, for that could not be till the term: 

but it was agreed by all, that if the pro- 
cedendo had not been delivered to the 
ſheriff before the taking the bail above, 
it would have been a /uperſedeas to the 
firſt writ, and the bail in the inferior 


It 
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If a writ of error be brought, and for- 
mer judgment reverſed thereon, the ori- Cro. Ja. 94. 
ginal bail are liable, for when the firſt 
judgment is reverſed, it is as if that 
judgment had never been, and as if at 
the firſt the principal had been con- 
demned in the inferior court. 
In caſe of bailing a priſoner, the con- 
fant rule in B. R. is, that where the 5. 
return of the ſheriff is to be at a day ging a Pri. 
certain, and the priſoner is baited be- 3 
fore the return, the bail then to be ta- 
ken ought to be in a ſum of money, 
and not body for body; the reaſon is, 
becauſe, before the return he is not pre- 
ſent in court; but if he is bailed, after 
the day of the return, and when he is 
preſent in court, the bail is then to be 
de die in diem, and in this caſe, the bail 
ſhould be taken body for body, becauſe 
1c Wthe priſoner is then preſent in court. 
ch Plaintiff recovered in debt in B. R. Denth . 
1d and on awarding a ca. /a. defendant Principal. 
it died; the queſtion was, if an action of 
gebt lay againſt his bail; the executor 
ot having nothing, a /cire facias doth not 
n: Ilie againſt bail; and in C. B. court was 
'0- divided. | 
he W Principal died after return of ca. a, 
nd before ſecond. ſcire facras, the bail 4 
were held liable, for it was their omiſ- 
lion that they did not ſurrender him, 
he being alive at the return of the ca. {a 
| - The 


4 Burr. 2503. do 


action a 
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The courſe of the court is, that bail 
be taken for-no more than the ſum in 
the writ, but yet the bail ſtands for all 
actions at the ſuit of the ſame plaintiff; 
but it is otherwiſe if a ſtranger bring an 
inſt him. 

After bail had juſtified, plaintiff, 
ubting of their ſufficiency, obtained 


Diſcontinu- à ſide-bar rule to continue, without 


AnCE. 


2 Stra. 1216 


diſcloſing that bail had juſtified ; and 


then made freſh affidavit, and laid the 
action in another county, and inſiſted 
that Clerk of the Rules ſhould mark the 
athdavit that ſuch a debt was {worn 


to”, in order to charge defendant in 


cuſtody of the marſhal; as, this being 
the laſt day of term, defendant could 
not juſtify bail in the new action till 
next term, and ſo muſt remain in cuſ- 
tody till then. The court ſaid he 
ought to have aſked leave to charge de- 
fendant in cuſtody, diſcloſing the whole 
of the caſe, and, after ſome demur, 


diſcharged the ſide-bar rule; ſo that the 


bail to the former action, who had juſ- 
tified, ſtill remained liable to their re- 
cognizance. 

Mr. Priddle was the attorney concern- 
ed, and cited, in his juſtification, a caſe 


where defendant was holden to bail in. 


the ſecond action; though he was at- 
reſted upon it, before the former was 
diſcontinued. 


2 Cromp. Fr. Where plaintiff ſues out an e/egit ot 


72. 


Fa. againſt defendant, he rower 
tne 
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the bail: But ca. /a. being perſonal, and 
requiring defendant to ſurrender himſelf, 
is the only writ in execution againſt 
defendant which affects his bail; and if Ex<cutions. 
he is not ſurrendered at the return of 
the writ, bail are liable on their recog- 
nizance. And this writ muſt be return- 
ed by the ſheriff © non eſt invent.” be- 
fore bail are ſuable. But if principal Ja. Dia. 
be taken thereon, plaintiff cannot eg 
bail at all : ſo e contra, he cannot take 2 
defendant, after taking the bail. 
But if one of the bail be in execution, 2 Crs. 220: 
plaintiff may take the other. 2 Bulſt. 69. 
In the Common Pleas, plaintiff may le- inſt. Ley. 
vy part of debt on defendant's goods, 91. 420. 
and remainder on thoſe of the bail; 
but if he firſt take defendant's body in 
execution, he cannot touch the bail or 
their goods. 235 

The judgment on /cz. fa. being ſeve- 1 Lev. 226. 
nal, the execution may be ſeveral; and sg. _ 
, a ca. ſa. ſued out againſt one of the bail Bara. 74. 
e Jonly is good, although the ſecond ſcire ccag Beg. 
iar is joint; and as the recognizanecr 
Iss taken ſeparately, they may be ſepa- 
rately ſued. | f 4 3 

If plaintiff ſue principal by capias, and $ty. 290. 
bail by ci. fa. and have judgment on 
each, this is ſuch a ſeveralty, that he 
cannot have execution on either of thoſe 
judgments againft the goods of principal 
and bail, for there muſt be ſeveral exe- 
cutions on ſeveral judgments. 5 
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Noy 18, Bail in the original action are not li- 


able for the coſts aſſeſt in the Exchequer 
on a writ. of error brought on the judg- 
ment. 


EA. IE 
How THE BAIL ARE DISCHARGED. 


* ,* Perhaps it ſhould ſeem that this 
ſubject ſhould have been poſtponed' 
to the cloſe of this firſt part of the 
digeſt; but as we have hitherto 
proceeded in the ſame track which 

every cauſe in practice follows, ſo 
it was thought proper to finiſh 
what related to the defendant him- 
ſelf, before we entred upon an 
proceedings againſt the bail; and 
in this caſe, having found how 
far they ſtand liable, it may be 
well to ſee how they may be 4i/-. 
charged. And this by the follow- 
ing method, 


SecT. I. General cauſes of DiscHARGE. 
SECT. II. Of SURRENDERS. 
Sec. III. Of the EX0nNERETUR. 


Sec. I. General Cauſes of DiscyARGE. 


L — Abr. A DISCHARGE of the principal, is 
25 in law a diſcharge of his bail. 

Ibid. 177. If plaintiff does not declare in two 
Sa 1; terms, defendant may non-proſs him, 


and 


Comb, 295. 
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and then the bail are diſcharged (and 
likewiſe the principal, if in cuſtody, on 
common bail.) . 5:69 

On an original ſued. in London, and Lev. 2353 
bail put in, plaintiff declares in another“ 
county, ſuch declaration is good againſt 
defendant, but his bail are diſcharged ; 
and not liable to ſci. fa. But Mr. Ba- New Abr. 
con's ſubſequent authority differs from *'5: 
Levinz ; for he makes the bail liable to 
the damages on the declaration. ; 

A bail-bond was entered into to ap- Lil. Abr. 
pear the firſt return of Michaelmas; de- 
fendant died on the 1oth of November, 
and on the 12th, bond was aſſigned and 
ſued. On motion, the ſuit was ſtayed 
on payment of coſts; for plaintiff was 
at no delay by defendant's not appearin 
the firſt day; for if he had, he coul 
not try his cauſe that term; ſo that de- 
fendant dying within that term, the 
bail were diſcharged. : 

If a perſon makes his eſcape out of r Ann. e. 6. 
priſon, and is taken, and bailed, the 
bail ſhall be diſcharged on a writ to the 
ſheriff, commanding him to keep the 
priſoner in diſcharge of his bail. 

On removal of a cauſe in caſe from: Lil. Abr, 
an inferior court, and bail put in; and***: 
afterwards judgment be confeſſed in 
debt, hereby the bail are diſcharged ; 
for this is not the-ſame action to which 
they became bail. 

| F 2 | It 
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4 68 BAIL'DISCHARGED. 
Freem. 338. Tf defendant die before the return of 
12 Mod. 601. 


þ ca. /a. the bail are diſcharged, and way a 
[ plead this to a /cz. fa. brought againſt 
them. Not ſo, if he dies after the re- l 
ö turn of ca. fa. and before return of ci. 
j fa. ; for /ci. fa. is as it were a writ of i 
grace. Their recognizance is forfeited t 
j on ca. fa. returned, and the court will W + 
. only diſcharge the bail, after ſuch re- tl 
turn, upon an abſolute render of de- r 
q fendant. But as the courts always lean e. 
1 to ſerve bail, the ſubſequent praQice IM tj 
= has extended this © grace” to the return g 
N | of of a fecond ſti. fa. 
z * But there are ſeveral caſes on Ii "* 
this point which will be here ſtated, I o 
though ſome of them ſeem to bear Ii t 
a totally oppoſite doctrine, and 4 
therefore they are mentioned here d 
very ſhortly, io order to induce the 
Rudent to look into the authorities fl 


themſelves, ” 

tu 

5 1 Roll. Abr. If the principal die after return of the ha 

0 330. „ Ca. ſa. and before ſuing out ci. fa. the re 
IId 27. bail are fixed; but not fo, if he dies le- I be 
1 2 Ray. 145. fore the return of the ca. /a. and may elt 
0 2 ccm $17: plead this in diſcharge of themſelves to ¶ be 
F 1 Lil. Ab. 175. a cr. fa. | 
: 5 But Ny ſays, That by the death of If x 


5 principal, bail are diſcharged. So by J. I pri 
; Janes, if he had died before the return of ¶ ye 
| the firſt /ci. fa. So in Hobbs and Tod: | tn 
| caftle's caſe, That death after a ca. ſa. Wan 
i againſt I ch. 
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againſt principal, and before ſci. fa. 
againſt bail is a diſcharge : and ſo all the 

clerks agreed. So alſo, defendant died af-' Li Abr. 
ter return of ea. ſa. but before the return " 

was filed ; the court ſtayed proceedings 

in favour 'of bail: and further, recites 

two authorities. If defendant die 7 

tween the return of ca. /a. and ſci. 

the bail are liable, for they might haveCte. Ja. 165. 
rendered him on ca, /a ; yet had he liv- Hut. 47. 
ed, they might have rendered him any 

time before ſecond ci. fa. but this ex 


gratia Curie. 


But on the other hand, the writ Was 2 Crowp. Pr. 
returnable, and defendant died a day ge: | Net 
or two after, while it yet remained jnzzs. 
the ſheriff's office, not a&fually returned, 

And here the motion to ſtay ci. fa. was 
diſallowed, 

Formerly, if defendant were alive at cro. Je. 165. 
the time ſei. fa. was brought, it was not? Keb. 127. 
material, ſo as he was living at the re- 
turn of the ca. a; but the practice ſince 
has been, that as the bail have till the 
return of the ſecond ſci. fa, to render 
he muſt be in exiſtence till that time, 
elſe they have not that privilege: ſo if 
he dies before, they are diſcharged. 

Plaintiff by collufion with defendant Bull. 43. 
would charge the bail, and diſcharge the Cunn. Dia. 
Ro I, on oath; the practioe bein 

Aagtanit, and both principal an 
ta being in execution, the bail firſt, 
and afterwards the principal were diſ- 
charged by the court. II. Of 
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Sect. II. V SURRENDER. 


1. By defendant himſe If. 
2. By his BAIL. 


1. Of ſurrenders by defendant himſelf, and 
the ſeveral matters incident thereto. 


Cro. Ja. 98. The render muſt be in the court 
where the judgment is. 
Defendant may ſurrender himſelf 1 in 
any ſtage of the cauſe. 
Barnes 46, The ſurrender cannot be made till 
Pi. i Reg. cp, both the bail are compleated ; and 
84. Plow. 69 plaintiff may ſue the bail-bond although 
— 5 EI. 672-0ne only ſhall have perfeQed. But 
* where defendant having an order for 
time to put in and perfect bail, put 
in bail and ſurrendered himſelf without 
firſt perfecting them, held regular. 
3 Bulſt. 192. If there be more than one defendant, 
_ Abr. and only one renders himſelf, this will 
2 Keb. 766, not diſcharge the bail. 
tro 11 defendant be condemned in debt, 
v. 58. will render himſelf to the court, and 
pray that the court would record his 
render, and that his ſureties may be 
diſcharged, plaintiff will be required to 
make his election of execution againſt 
bis body or goods, and by this offer of 
the defendant, bail are diſcharged. 
Comb. 263. When defendant ſurrenders, the bail- 
omg Abr. piece ſhould be marked and diſcharg- 
ed, otherwiſe plai tiff may proceed 
* 5h. who 
againſt bail. if 
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if defendant renders himſelf after Cro. Ja. 320: 
judgment, it 1s at the plaintiff's option 
whether he will yet have. execution 
againſt him or his bail: but if he takes 
the bail, though he ſhall not receive full 
ſatisfaction, yet he can never recur to 
the principal. e 


2. Of Surrenders by the Bart. 


1 Bail may ſeize defendant any where, 
or at any time, going to or returning 
from any -ovurt of juſtice. | 
d They. cannot render him before the Crom. Pr. 
return of the writ; and this would be 33 10, 
it a bad plea in bar to an action on the 
Ir WW recognizance. But query, they can 
t WI juſtify detaining him in cuſtody till that 
at Wl time, and then ſurrender him. But 
this cuſtody cannot be that of the ſame 
t, Wl ſheriff, for he is already indemnified for 
ill his liberty. And, 
They may ſurrender him without: Crom. 75. 
bt, Wl perfeQting, at any time before ſheriff is 
nd ruled; but not after, if they have been 
ais excepted to, then they muſt juſtify and 
be be perfected before ſurrender. | 
to Bail excepted to, who cannot juſtify, Reg. Eatt. 
aſt are no bail, and cannot ſurrender, but 10 G. 3. CB. 
freſh bail may ſurrender before excep- - 
ern | 9 55 
Bail ſurrendered principal before a 1 Cromp. 75. 
judge, and reddidit ſe entred in his book, 
but no notice given to plaintiff's attor- 
ney to diſcharge bail-piece, held 15 
2 8 
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The reddidit ſe or writ of „a. cor. with 
return, muſt remain with the ſecondary, 
if defendant was ſurrendfed in court, or 
with judge's clerk, if before a judge, to 
be filed; and a copy or note only of 
ſuch ſurrender or return of ha. cor. un- 
der the hand of ſuch judge or ſeconda- 
ry, ſhall be delivered to the marſhal or 
warden at the time of commitment; 


Lil. Abr. 431.and the ccommiltitur muſt be entre i in 


Barnes 165; 


two terms, and defendant charged i in ex- 
ecution (if on a judgment) or elſe he 
will be diſcharged on common bail, 


Defendant was to be ſurrendered, but 
the bail-piece was loſt, the court gave 


leave to put in bail de novo bofore they 


could ſurrender him. 


lt is a hard caſe, to ſurrender a 
"man who has property. to. ſecure 
his bail; it may therefore be well 
to aſk the bail, if they will take a 
ſecurit 7 for the debt, in conſidera. 
tion of his liberty, 


If defendant is rendred, he muſt go 
into cuſtody although he (hall have bail 
ready to ſupply their place; for it is not 
like bail io the ſheriff, who may take 
any for his own ſecurity; but he is now 
in cuſtody of the court, and plaintiff has 
a right to due notice of the freſh bail 


that he may ſatisfy himſelf of their reſ- 


ponſibility z for it is a rule in law, that 
altho' defendant is to be allowed his 
reaſonable 
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reaſonable liberty, yet plaintiff- muſt 
not be injured, by having any bail of 
defendant's. chooſing, palmed upon him. 

If the bail are ſued on their recogni- Tr. 1 Ann. 
zance in B. R. they have eight days af- g 9 ” 
ter the return of the proceſs to ſurrender 600, 597. 
defendant in their own diſcharge ; but G ch. 61. 
in C. B. it is on or before the return; Ray. 38 
and if ſued by /ci. fa. any time before Show. 77. 
che return of the ſecond ci. u. * 

If there be three bail, and one ren- 
ders defendant, who only enters an e- 
oneretur for himſelf; it was held, that 
this rendring was a diſcharge in pof/e to 
all, but not complete and actual till 
exoneretur for all be entred, | 

If the defendant. be rendred and the 1 Lil. Abr. 
bail-piece be not diſcharged, it was held 187. 
good, that plaintiff went on to two i- 
hils, and a ci. fa. againſt bail; but in 
2 ſubſequent caſe, the judgment was 
ſet aſide, but with coſts, bf 

Huſband and wife were arreſted for Barnes 96. 
a debt dum ſola, and bail put in for 
both, who ſurrendred them; the wife , crom. 17. 
was detained on meſue proceſs, not in 
execution, and moved to be diſcharged, 

If ſhe had been arreſted before her huſ- 
band, ſhe would have been diſcharged 
on a common appearance; after he is 
arreſted, ſhe cannot be taken into cuſto- 
dy again; diſcharged by ſuper/edear. 

Plaintiff brought an action in C. B. Stra. 915. 
aint defendant, on „ K 

I, 
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Stra. 641, 


Stra. 1217. 
Convict. 
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bail, but defendant appearing to be an 
attorney of B. R. plaintiff deſiſted, 
ſince which defendant ſurrendred prin- 
cipal; and yet plaintiff filed a bill on 


the firſt day of next term. On motion 


to ſtay proceedings againſt bail, this was 
held a good render, for plaintiff ſhould 
have begun right at firſt; thus if 
plaintiff be wrong in his action, yet bail 
ſhall not be precluded from ſurren- 
dering principal ; but then he certainly 
can take no advantage of plaintiff's 
error. | | 


If a King's debtor be in cuſtody, his 


bail in civil actions being found to be ſo 


in juſt actions, may have hab. cor. and 
ſurrender him to the marſhal or warden. 

So likewiſe, Vergen was a convid, 
and ordered for tranſportation, his bail 
in a civil action brought him up by ha. 
cor. to ſurrender him; but it was ob- 
jected that the court could not take him 


out of the cuſtody of the ſheriff: to this 


4 Burr, 2034. 


it was anſwered, that upon the return 
of the writ, he was to be conſidered as 


the priſoner of the court, and they might 


remand him to Newgate ; the bail were 
therefore ordered to ſurrender him ; and 
he was immediately remanded. | 
But if defendant is aQually ſhipped 
on board -for tranſportation, and ſhip 
ready to ſail, it is too late for his bail to 
ſurrender, for they cannot have ha. cor; 


SURRENDERS. | 75 


+ 


beſides, the inconvenience of fuch - 
practice is very apparent. 

Bail may Turrender a ſoldier, or im- | Burr 339. + - 
preſſed man, by bringing him up, if "Os | 
already in cuſtody, by Jia. cor; and the 
court will order them to deliver him to 
the marſhal in diſcharge. of themſelves, 
and that the marſhal immediately deli- | 
ver him to the keeper of the Savoy; 6 . 
and, if he be not in cuſtody at all, his | 
bail may ſurrender him in their own 
diſcharge, and he will be committed to 
the marſhal, but inſtantly ſet at large; 
for no perſon liſted, according to the. 
ſtatute, ſhall be taken out of his Ma- 29 G. 2. 0 
jeſty's ſervice by any proceſs, other than 4 
for ſome criminal matter. 

Bail in an inferior court, may render: Lil. Abr. 
principal pending a writ of error brought 2 
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„Jon the judgment there given; but ſuch 

- UW render muſt be upon record, and fo 

u pleaded,” 

$ If defendant, pending a writ of error; 7 ung 5 


nis rendred by his bail, or renders him-! 4, 335» 

s I felf, tho“ the recoverer cannot pray him Moor 853. 

t in execution, nor can the court put him 19 N 06A 

e in execution, becauſe the error 95 a / - dei Rep. 392. 

d ber ſedeas thereto; yet this is a good dif- Nod 8 
charge to the bail; for the marſhal ought? 8 

d to keep him in priſon as a pledge, till 

p I the judgment be affirmed, or diſaffirm- 

0 . as he does on n meſne proceſs for want 

bail. 


s, een . Abr. 218, and a crowd of authorities there 
cit * 
$4 If 
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1 Burr. 340. 


Hob. 116. 


Stra. 872, 


SURRENDER 8. 


If the bail gs within the time al. 
lowed for ſurrendering principal, after 
a writ of error brought by him, they 


muſt pay the money, or ſurrender him 


in four days after error be affirmed. 
But if they do not apply withia that 
time, then they ſhall only have four 
days to pay the money, but no alterna- 
tive of a ſurrender. 

But there is an early caſe, where de- 


fendant, after having brought a writ of 


error, deſired to ſurrender in diſcharge 
of his bail, which the court refuſed 
pending the error, 

So, pending the error, bail moved 


| but of time for leave to ſurrender de- 


Stra. 419. 
Stra. 781, 
and ante 
Stra. 443. 


fendant, court ſtaid execution agaiaſt 
them till after affirmane. 

A ca. ſa. was returned, non eft invent. 
defendant ſued out error, and' two days 


after, plaintiff iſſued ſci. a. againſt bail, 


pending the error, defendant might 


have abſconded, and if plaintiff had got 
over the return *. ſei. 2. before ſurren- 


der, he would have been fixed: on mo- 


tion to ſtay firſt /i. Fa. court gave leave, 
but bound bail to ſurrender defendant 


if judgment affirmed, or give n 


on the ſci, fa. 


Note, It does not appear how the 
bail were mended by the motion, fave 
by delay; and it ſhews alſo; in agree- 
ment with the other authorities, that 


error does not always operate to ſuper 
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ſede execution. And the court aſter. Ibid. 1270. 
wards made a rule to the ſame purport, 
as we have already reported in the laſt 
preceding page from 1 Burr. 340,—to 
which the ſtudent is deſired to refer for 
more particular information. 
And there is a ſubſequent reſtraint gtra. 526. 
laid on writs of error in theſe caſes, 
cited by the ſame authorities: that if 
\ i plaintiff get execution on the ſecond 
Ji. Fa. againſt bail, pending error, the 
court will not ſet it aſide. | 
| On a ſecond ſc. fa. bail brought in Cro. El. 738. 
defendant, and prayed he might be in 
execution: but the court ruled, that if 
4. Ja. be awarded, returnable the next 
erm, whereon iii returned, principal 
ſhall never afterwards render himſelf in 
their diſcharge ;. but if it be returnable + 
from day to day, then the body may be 
brought in upon the firſt ci. fa. and 
there muſt be fifteen days between the 
ele and return of the ſz. fa. ſo that 
they may ha ve reaſonable time to ſeek 
the principal. 

If action of debt on recognizance in Prac. Reg. 
original cauſe be brought, pending era C B. 83. 
tor on judgment, court will ſtay pro- 
ceedings in ſuch action, without the 
bail giving judgment; for by the judg- 
ment they would be barred from ſur- 
rendering. | 1258 9 

If bail ſurrender principal at or be- 1 Wil. 270. 
fore the return of the ſecond ſci. fa. ſo ann 

| as 


; 
q 
t 
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Ja. Dia. 


Mr | Mod. Ca. 
= 238. 


Burr. 1360. 


* 
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as it be before the riſing of the court, on 


that day, it is good; and they ſhall then 
be diſcharged, although there be not 
immediate notice thereof: and if, 
through want of notice, he is at fur- 
ther charge againſt the bail, that ſhall 
not vitiate the ſurrender, but the bail 
ſhall not be delivered till they pay ſuch 
charges. If they ſurrender him after 
return of ca. to a tipſtaff, and he eſcape, 
this is not a good ſurrender, and the 
bail are liable; if before the return, it 
is otherwiſe ; for one is an indulgence, 
the other is a right. 

The ſuing out a ca. /a. and leaving it 
in the office, is a kind of notice to the 
bail, that plaintiff would proceed againſt 
the perſon of defendant, and the bail 
are bound to ſearch the office for it; 
for if they have not time to ſurrender 
defendant before the riſing of the court, 
on the laſt day allowed, they cannot 
plead their ſhort notice from the ſheriff, 
of a ca. /a; and this is a matter which 
the court will not conſider of : and un- 
leſs the bail ſurrender the principal be- 
fore that time, they will remain liable. 


bail are in time to ſurrender defendant, 


on the quarto dre poſt, ſedente curia. In 
this caſe they ſurrendred him within the 


. | | 
4 | 4 Brrr. 2134, But if the action be by original, the 


appearance day, but after the return; 
and the ſame practice holds in C. B. 


' SECT. 
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Sec r. III. Or THE ExonNERETUR. 


* This is an 2 on the bail- piece 
in all caſes of ſurrender, or even 
compromiſe of a bailable action, 
eſſentially neceſſary for the future 
ſafety of the bail; and may be 
done at the time of ſurrender, or 
at any time after that, or after a 
compromiſe, by ſummons before a 
judge. Notice muſt be given 
thereof, if done at the time of ſur- 
render, or without a ſummons, and 
the bail-piece be diſcharged toge-Salk. 101. 
ther, elſe the plaintiff is right in 
proceeding even to a ci. * and 
Is bail be put to their audita gue- 
rela. | 
If there are three ſeveral actions, andgak. gs. 
three ſeveral bails put in, and defend- 1 New Abr. 
ant ſurrenders, all the three bails muſt *'*: 
enter exonereturs. 
An exoneretur was ordered, but omit- 1 Bur, 409. 
ted to be entred; plaintiff was appriſed 
of the ſurrender, but not his attorney, 
who ſued out ſci. fa. Court held them 
he irregular, but gave coſts, the 2 
not having done it to eppreſs ; becauſe 
% plaintiff himſelf was appriſed of it, and 
alſo becauſe the /cr. 7. was not ſued 1 
out in Mrddleſex, where the bail-piece 4 
remained after ſurrender. 


One 
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4 Burr, 2107: One of the bail was excepted to, and 


1 Leon. 59. 
Hob. 210. 


did never juſtify, and other baila dded in 
his place: plaintiff went on to two /c;, 


fas, and two mhils returned thereon, 
when this bail moved to have his name 


ſtruck out of the bail-piece. The court 
gave leave for an exoneretur to be en- 
tered as to him, nunc pro tunc, and a 
caſe was cited of bail in error, where 
D. was excepted to; L. was added; 
L. became inſufficient, whereupon de- 
fendant in error, on affirmance of judg- 
ment, proceeded againſt D. and they 
moved to ftrike his name out of the 
recognizance. 

If defendant render in diſcharge of 
his bail, and plaintiff refuſe to ha ve ex- 
ecution of his body, the bail are diſ- 
charged, and an exoneretur muſt be en- 
tered. 3 


GW A733; 


Or TEE Sctrr-Factas, AND THE 
MATTERS INCIDENT THERETO. 


„ Although it is the intent of this 
work to obſerve a cloſe and regu- 
lar method, yet in ſome other caſes, 
as in this, that method has been 
neceſſarily divided. It appeared 
proper, at firſt, to collect all mat- 
ters of the ſame title together; 
| but 
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but the ſubjeats have ſometimes 
diſperſed them. So the caſes in 
ſcire fa. in error are obliged to be 
referred to the next article, this 
chapter treating only of /cz. fa. on 
the firſt judgment. Thus, in order, 


Sec r. I. Of ſuing out the ſci. fa. zudg- 
ment thereon, &c. - 

SEcT. Il. Of the pleadings thereto. - 

dzcr. III. Of execution on the judgment 
on ſci. fa. 


Sect. I. *,* The writ of /i. fa. iſſues - 
after judgment *, and is a ſuit 
againſt the defendant's bail, he not 
having been taken in execution on 
a ca. ſu which muſt be ſued out 
and returned ineffectual, before, Le. 228. 
this writ can iſſue; for the bail are Att. Pr. 343 
not to ſuffer till it is abſolutely ne- 
ceſſary. And even in the preſent 
exigency, ſufficient time muſt be 
allowed them, which are called 
warnings, that they may yet have Crom. 8). 
every qpportunity of taking the 
defendant, viz. the return of the 

4 ca. ſa. muſt firſt be made, then a 

* ſeire pgs we be ſued out and re- 

1 turned, and two mils or defaults 


He that ſueth forth a ſei. fa. in Chancery, to de- 
eat an execution on a ſtatute ſtaple, ſhall find ſurety * — 
0 proſecute with effect. : 

| returned 
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Yelv. 112. 
Cro. Ja. 59, 
633. 


Lil. Pr. Reg. 


249- 


2 Crom. 80. 
Lil. 471. 


1 Roll Abr. 


250. 


Ray. 156. 


1 Lil. Abr. 
182. 


1 Wilſ. 270. 
1 New Abr. 


216. 


Stra. 1165. 


Roll. Abr. 


o8, 333. 
oor. 432. 


Cro. El. 597 
Goldf. 134. 
1 New Abr. 


216. 
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returned thereon, before a ſecond b 
ſci. fa. can iſſue againſt them. And ſe 
note, the times of the Teſte and ot 
returns of all theſe writs tend to tre 
favour the bail, and to give them n 
opportunity of ſecuring defendant; ¶ re 
for the ca. ſa. muſt have ſeven days W vw 
between leſte and return, and be 
delivered to the ſheriff four days (of an 
which Sunday is not one) before w. 
the return, and two nihals muſt be I th 
returned thereon before the firſt by 
ſci. fa. can iſſue againſt the bail, I© co! 
for defendant cannot render him- W mi 
ſelf but to the ſheriff in his own me 
. | 
And although it has come to this il the 
length, yet the bail when ſued by a ſe- A f. 
cond ſci. fa. ſtill have liberty to ſurren - . 
der the defendant in their own diſcharge I fore 
on the return day thereof, before the I} bail 
riſing of the court, in court, and not i the 
before a Judge; and on motion, the Ii the 
court will ſtay the proceedings; and on I "ci! 
notice of the render to the plairtiff, tbe V 


bail will be diſcharged. can 
There is ſtill another advantage, that © Proc 
a ſci. fa. is never amendable. vant 


It has already been mentioned in iti ame: 
proper place, that the bail may be ſued 
in debt on their recognizance, but they 
are only to be ſerved with proceſs ; they 
muſt not be held to bail; and they have 
during the offo die poſt to appear, ot 


brin 
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bring in defendant. But the plaintff Lev. 225. 
ſeems to have his option of this action, 3 % 95 
or a ſci. fu. And this writ recites their Ray. 1176. 
recognizance, and that defendant has 
not ſatisfied the judgment, whereby they 
remain liable on that recogniZance, 
which is therefore become forfeit. 
Mr. Bacon adds, A ci. fa. is the uſual i New Abr. 
and proper remedy againſt the bail, ioo N 
when judgment has been obtained againſt Cro. El. 597, 
the principal, and no ſatisfaction made L. 225: 
by him; and this is founded on a re- 
„cord, to wit, the act of the court in ad- 
. mitting the party to bail, and the judg- 
a ment againſt him: but it muſt appear 
that the party himſelf hath not ſatisfied 
the judgment; and hence it hath been 
a ſettled rule, that there muſt be a ca- 
pras ret urned againſt the principal, be- 
fore the ci. fa. is to iſſue againſt the jo. gs. 
bail, and that it muſt be awarded within 
the year, elſe not till a ci. fa. againſt 
the principal ; but it is not neceſſary to Cro. Ja. gy. 
recite it in the /cr. a. | . 
When the plaintiff ſues the bail, he cro. ja. 320. 
can never recur to defendant ; for his 
proceſs againſt bail is for his own ad- 
vantage ; finding that defendant is not 
its} amenable by two nals. | 
ved. If one be bail for ſeveral, and before : Lex. 95. 


hey the return of the ſecond /cz. fa. plaintiff you 25 
heil ukes one of them in execution, vet he jon. 7 


bath not thereby diſabled himſelf to 
bave execution againſt the other prin- 
| G 2 cipals, 
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1 Lil. Abr. 
187. 
2 Salk. 600. 


Stil. 9. 
All. 12. 
Hob. 195. 


4 New Abr. 


423. 
Cro. Car. 


313. 


2 Lutw. 
1287. 


Stil. 105. 


4 New Abr. 
422. 


SCIRE-FACTAS. 


cipals, for the bail undertook to bring 


them all in. | 


* In B. R. the /ci. fa. muſt be laid in 
Middleſex, becauſe the recognizance is 
ſuppoſed to be taken at Feftminſler; 
otherwiſe in Error, for the recognizance 
there is taken at chambers before a Judge. 

In C. B. it is a record by the caption, 
and becomes obligatory where taken, 


or in Middleſex where filed. 


Alſo, though regularly the firſt ſci. fa 
upon a recognizance to have execution, 
ought to be in the county where it was 
acknowledged, yet if it be returned 
that he hath no lands there, that no heir 
can be found, or that the party 1s dead, 
a teſtatum ſci. fa. may iſſue to any other 
county, where the party ſurmiſeth that 


there are lands. 


It hath been reſolved that a /i. fa 
on a recognizance taken by commiſſion- 
ers in the county of York, may be 
brought in Middleſex or York, at the elec- 


tion of the party. 


If judgment be againſt A. to account, 
and manucaptors be found by him to 
appear before the auditors aſſigned, no 
ſei. fa. lies againſt manucaptors, without 
a certificate from the auditors to the 
court, that he, A, hath not conformed; 
for the auditors are judges of the cauſe, 
and may excuſe the non-appearance, and 


The ſc. fa. muſt be brought in the ſame court 


and county where the action was originally laid. 


may 
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may appoint a ſhorter or longer day for 
the party to appear, as they think fit. 

here ſci. fa, is againſt the bail, it Salk. 599. 
ſhould be in ea parte , if againſt de- | 
fendant, in hac parte. 

The /ci, fa. may bear teſte the day of: Ray. 1567. 
the return of ca. /a. 

In C. B. there is but one ſci. fa. againſts Mod. 227. 
bail, and upon a mw/zu/ returned, then is 
execution ; but in B, R. the courſe i is, 
to ha ve two, but both muſt not be ſued 
out together, as formerly; for the firſt 
ſhall be duly returned before the alias is 
iſſued, which muſt bear eſte on the re- 
turn day of the firſt; and fifteen days 
incluſive between the teſte of the firſt, Carth. 468. 
and return of the ſecond. Now the* _ Kd 
court was moved to ſet aſide a judgment Co. El. 738. 
obtained againſt bail on two /cr. fag. Lutw. 20. 
brought againſt them, becauſe it did not 
appear-that the judgment was had on 
the return of two nihils. It was refer- 
red to the maſter to examine the matter. 

Bet when judgment is awarded on the 2 Keb. 51. 
ſci. fa. againſt bail, the bail are remedileſs. 

Judgment on a {cr. fa. againſt bail, Salk. 89,603, 
was reverſed on a writ of error, bedauſe 1 3: 
there was no warrant to the ſei fa. for Garth. — 
theſe are diſtinct actions, therefore there S Moc. zog. 
ought to be a particular warrant of at- 5 aa i 
torney to this ci. fa. againſt the bail; Salk. 402. 
and it ought to be entered upon the re- 
turn of the /cz. fa. for then this ſuit com- 
mences, lich is a new cauſe and a dif- 


ferent 
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Lev. 246. 


1 New Abr. 
217. 


2 Bulſt. 260, 


261. 
Cunn. Dict. 


a. returnable before the day, to war- 


SCIRE-PACIAS. 
ferent record. And Ch F. held that up- 8 


on this writ of error the record of the 


Judgment ſhould not have been certified, 


Sci. fa. not being grounded on any 
bill, muſt be returnable on a return day; I © 
in this caſe, it did not recite the condi. It 
tion of the recognizance, which was to th 
pay the money, if judgment affirmed in I * 
error; then it had been in the nature fo 
of a bill, and good; but here it is a I © 
writ, and ill. The clerks agreed that 
this was the conſtant uſage, and court 
ſaid the judgment. TE 

If defendant gives judgment with ſtay 
of execution, plaintiff may ſue out ca. 


rant a 7e/tatum againſt defendant ; but 
no ſuch ca. /a. ſhall be ſued forth to 
warrant a /cr. fa. againſt bail, becauſe 
it is to the prejudice of a third perſon. 
After judgment againſt principal, and 
nihil returned on ca. /a.—{but before 
ſuch return was filed,) /cz. fa. was iſſued 
againſt the bail. One of them brought 
an action againſt principal, and he being 
taken thereon and brought into court, 
bail prayed that he might be delivered 
in execution for the debt on the judg- 
ment, which was done, and plaintiff oth 
was enforced by the court, of neceſſity ] 
to pray the body of the principal to beſl | 
committed in execution for the debt. WW por. 


Sect. 


cr. 
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Sect. Il. Of PLEaDiNG to the 
_ SCIRE-FACIAS. 


Bail, and principal, may either ren- 
der to the recognizance ſuit, or plead. 
If they appear by attorney and plead, : Roll. Rep. 
they have choſen to avoid the recogni- 382. 
zance by. ſuit, and thus fix themſelves ; 
for what they plead will be as a juſtifi- 
cation for not rendering. 
This matter will be rendered the more 
clear by dividing it into 


1. What may 
2. What may not 


1. What may be pleaded. 


If there be no ca. /a. ſued out, re-2 Crom. 81, 
turned and filed, it is no ground for a 
motion to quaſh /cz. Fa. but bail may 
plead it, Ui be thereby diſcharged. 

A ſurrender may be pleaded, but 1 Roll. Abr. 


then plaintiff muſt have had due notice , 888. 


be pleaded to a ſci. fa. 


thereof. 8 1 Leon 58. 
A dilatory plea may be pleaded, as gs N 


* nul tiel record but then they can 2766. 
never render principal. 
Bail may plead in abatement, as in Lucas 112. 
other actions. ; 

That plaintiff had other execution. 2 Crom. 88, 


A payment of a ſum recovered, if be-, & 5 Anne. 
fore return of ſecond /ci. fa. elſe it is ac. 16. fl. 12. 
bad plea. : 


a * 
7 r — * e * * 
4 : ; 
* . | * : „ 4 


hy © f 
* Pe”. Mn 5 WY 2 « b — 
Ka Sans. cart dA * 


88 PLEA TO THE scIRER-rAclIAs. 


Hob. 210. If bail plead defendant's render, they 
ES its muſt conclude “ as appears by the re- 
cord, &c. But on the other hand it 
has been adjudged if bail plead a ren- 
der, they muſt conclude ** as appears 
by the record,” and not to the country ; 
for it is not a matter to be tried, but by 
the record; and they muſt ſay in the 
plea, that * the principal came here in- 
to court, and in the ſame court render- 
ed himſelf, and was by the ſame court 
committed; but the render and com- 
mitment is void, if done on a day which 
is non uridicus, like Candlemas-day, Sc. 

1 Lil. Abr. They can plead a releaſe given by 

186. plaintiff to defendant, and it is good. 

2 Show. 147. In a joint action, 75 S. is bail for one 

Cs Pier of them, and there is judgment againſt 

25 principals; in a ſci. fa againſt F. S. it 

is ſufficient to alledge that defendant, 
for whom he was bound, did not pay 
the money ; and if the other had paid 
it, he ſhould have pleaded it. 

1 New Abr. Bail may plead defendant's death 

3 before the return of ca. ſa. and may be 

336. Jo. 29. diſcharged on this plea. 

2 Mod. 28. Hut. 47. Winch. 61. Cro. Ja, 97. Godb. 354. Moor 

175. Sty. 324. Poph. 186. 

3 Salk.57. But this plea muſt not ſay that he died 
before the return of the ca. /a. but be- 
fore the return of any ca. ſa; that it may 
appear he was not alive at the return of 
the firſt ca. for if he was the recogni- 
zance is forfeited. 


Death 


v1 
rc 


PLEA TO THE SCIRE=-FACIAS, By 


Death of the principal on the day of Cro. EL gg. 
the judgment, js a good plea, for they 

cannot have a writ of error to reverſe 

the judgment. 

Bail may plead that principal died be- * El. 199. 
fore any judgment againſt him, becauſe 8% God, 
they cannot have writ of error to reverſe 373. 
the ſame ; but in another caſe, the whole Kel Abr. 


court except one, inclined otherwiſe. 2 Mod. 308. 


2. What cannot be pleaded to a ſci. fa. 


They cannot plead defendant's death 4 New Abr. 
before ſci. fa. ſued out, without more 422: 
matter; for if he die after return of ca. __ Ja. 97. 
y I this will not excuſe the bail: the plea Hur. 47. 

| muſt be, that he died before return of oY 2 
e ca. Ja. 
ſt They cannot plead that plaintiff ar- Moor 406. 
it MW reſted principal in. ſtannary court, 
t, wberefore they could not have his body 
y to render him; for they might have had 
id a la. cor. 
They cannot plead that plaintiff by i vent. 314. 
th Wl !eſtatum ca. took defendant before return Jo. 7 5 
be of ſecond /ci. fa. and ſtill bath and de- 3'% 
| tains him, for the recognizance was for- 
dor feited before. | 
They cannot plead a render in time, Leon. 58, 
et W iſ no notice was given thereof to plain- gg. 
de- tiff. e 
ay Bail cannot plead payment of debt, Cro. El. 233. 
of I unleſs ſatisfaction be acknowledged of 
i- record ; for a nude payment cannot avoid 
1 matter 
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2 Keb. 577. matter of record ; this plea ſhould alſo 


ſpecify time and place where paid. 

3 Keb. 349. Payment before return of /cz. fa. is no 
plea > yet before ſei. fa. ſued out, it is 
by the bail. Bail pleaded payment by 

2 Lil. Abr. the principal before ſci. fa. viz. on the 

43'- ſame day ; but after the ca. is ſued out, 
this is no plea, nor ſaves the recogni- 
Zance. 

2 Lev. 212 A payment and acceptance of a leſſer 

ſum than the judgment, in ſatisfaction, 
is no plea; for altho' bail may plead 


payment to plaintiff, in regard the..re- 


cognizance 1s to pay the condition mo- 
ney, or render defendant ; yet the bail 
ſhall not plead payment of a leſſer ſum 
after the money became due. 
12 Mod. 112. So, bail pleaded that before return of 
Dies £217 ſecond ſei. fa. defendant in original ac- 
28 tion paid the money; to which plaintiff 
replied, and inſtead of defendant con- 
cluding to the country, the iſſue being 
tendered, concluded with © and this 
„ he is ready to verify ;” whereon the 
plaintiff demurred. Per cur. Bail may 
plead payment by principal, but it muſt 
be in a right manner, which 1s not done 
in this caſe, becauſe the recognizance 
was broke before ſuing out the firſt /c. 
Fa. and therefore pleading payment be- 
fore the return of the ſecond has not the 
colour of a good plea; whereon it was 
urged, that plaintiff could not have 
Mm judgment, 
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judgment, becauſe he prays execution 


for the debt and damages; whereas it 
ſhould have been for damages only; 

for the recognizance in this court, not k. 8 
being in a ſum certain, there can be no 
debt created in the bail thereby. Hr 
cur. We will rejeR for the debt as ſur- 
pluſage, wherefore let plaintiff have 


judgment. After which defendant 


brought writ of error in the EAxcheguer 
cba but on motion, plaintiff had 
leave to take out execution; for no writ 
of error lies on ſci. fa. in that court. 
In a ſer. fa. by an executor of plain-4 New Abr. 
tiff on a judgment, defendant pleaded {:" Ja 
that teſtator ſued execution by ci. 6. 
againſt the bail, and had judgment and 
execution againſt them; it was held no 
plea, becauſe not ſhewed that the plain- 
tiff was ſatisfied by the execution againſt 
the bail, for otherwiſe, without ſatis- 
faction, he may always charge the bail. 
They cannot plead writ of error de-1 Lil. Abe. 
pending on the principal judgment. 86 

If defendant obtain an injunction af- 
ter bail put in, and ſame is continued 
over ſeveral terms, and then the cauſe 
recurs, and there 1s "a fa. againſt the 
bail, they cannot plead this as delay, se; Mod. 
for it is the act of the court. 1 

In a ci. fa. on recognizance againſt comb. 295. 
bail, defendant pleaded writ of error 
brought by the principal; and by 7he 


court 
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court this is no plea, for the writ of er. 
ror on the. ſpecial judgment doth not 


affect the recognizance. But by Holt 


Stra. 1139, 


1 Lev. 226. 


Ch. J. I have known an attachment 
againſt a town-clerk for proceeding in an 
inferior court after a writ of error here, 
bpt I never took it to be right. 


Seer, III. Of Execution on the ſcire fa, 


If there be fifteen days between !efle 
and return of ſecond ci. fa. againſt bail, 
it is ſufficient, without any regard to 
the number of days between the 6% 
and return of each ; and ca. /a. may be 
taken out againſt the bail, without any 


1 Roll. Abr. 
898. 


Ca. ſa. was brought againſt bail, court 
refuſed to ſet it aſide; but by Roll. it 
will not lie; and it ſeems far from 
being reaſonable that it ſhould, 

Though the /cz. Fa. is joint, the exe- 
cution thereon may be ſeveral; yet if a 
molety of the damages be le vied on one, 
and the other moiety cannot be made 
on the other, the plaintiff cannot recur 
on the former by a new writ, for he 
might have levied the whole at firſt: 
thus, it is clear, one bail is liable for 
the whole debt. 

And tho' the recognizance be to levy 
on the goods and chattels, yet execution 
againſt his body is good, and this by 


ca. /a. 7 
4 CHAP. 


81 


81 
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SGN Nr. XI. 
Or BAILIN BR ROR. 


F OR the more clear inveſtigation of 


this ſubject, it may be properly divided 
into the following heads : 


Sec. I. General "obſervations incident 
to WRITS or ERRoR, ſewing when 
they lie, or do not lie, in caſes of BAIL. 

Sect. H. In what caſes in Error Ball 
rs, and it not requiſite. 

Sect. III. Of putting in and perfefting 
Ball in Error. 

Sec r. TV. How far Bail in Error 
are liable. | 

Sec. V. Of ſurrendering plaintiff in 
Error in diſcharge of the Bat. | 

Scr. VI. Of execution on the ai rm- 
ance 205 e and herein of the 
ſcire facias in Error. 


. Wl Sect. I. General obſervations on Writs 
of Error, ſhewing when- they do lie or 
not, in caſes of Bal, 


| A writ of error lies in the Fxchequer Yelv. 157. q 
Y chamber for error in ſs, b 
* proceſs, but not 
y for error in judgment. 
Judgment 


| 94 a | E RR O R. 


a Ws Abr. Judgment againſt principal, and on 
Rall. Abr. Aci. fa. againſt bail, principal and bail 
749. cannot join in a writ of error on theſe 
2 Leen-+ ſeveral judgments ; for being ſeparate 
408, 481. Judgments, the bail are not parties to 


Hob. 22. the original judgment; and bail and 


1 Cre. 29s. Principal can only have ſeparate. reme- 
Godb. 449. dies againſt their own judgments, for 
5 Mod: 397- the ſame reaſon, bail cannot have writ 
300. of error to reverſe the firſt and ſecond 
Jo. 325. judgment; and bail cannot have new 
writ of error by themſelves, becauſe the 
ci. fa. is not one of thoſe writs wherein 
error is given in the Exchequer chamber. 
Cro. El. 855. A miſtake in the ſum of the judg- 
ment, and /c:. fa, is error, even tho it 
be only to for 18. 
1 New Abr. If the writ of error by the bail had 
G27 ca. recited the firſt judgment (as of neceſſity 
481. it muſt) and the judgment on /cz. fa, 
and alledged the error in the ſecond 
judgment, it had been well enough; 
Sty. 174 but Syyles ſays, that of late ſuch writ 
ought to abate for the whole. 
2 New Abr. Error was brought by bail on a judg- 
"0. ment againſt them by ſci. fa. in an in- 
7 ferior court, it was tam in redditione juſ- 
licii againſt the principal, quam in adju- 
dicatione Ai the bail; but was 


quaſhed, for bail are not entitled to er- 
ror on a judgment againſt principal, 
quaſhed as to all that related to the 
judgment in the original action, and no 
more, and ordered to ſtand good as * 
the 


| * R R 0 R. 95 


the judgment againſt bail on the /ci. a. 

and bail proceeded thereon in order to 

reverſe the judgment againſt them. 
Therefore this writ of error lies upon a C. Ja. 384. 
2 recovered againſt them bj 

ci. fa. 1 . 
a Court will ſtay all proceedings againfl Barnes 64. 
bail, pending writ of error. | 

Error lies on a judgment on ſci. fa. Salk. 603. 
againſt bail, for want of entry of war- 
rant of attorney for the bail, altho' ſame 
attorney was concerned for principal. 

See ante 85. N 

Where the writ of error is allowed, Nec. Abr. 
if defendant be not in execution, execu- 331. 
tion ſhall not be awarded againſt him, 
at the requeſt of the bail, though he be 
preſent in court. 

But if bail bring writ of error on a 2 Rol. Abr. 
/ci. fa. againſt them, upon the original“... 
judgment, this ſhall be no /uper/edeas as 
to that judgment, and plaintiff may ſtill 
ſue out execution againſt principal. 

If after judgment in a /ci. Ja. againſt New Abr. 
bail, the judgment againſt principal bei . Gs; 
reverſed, this is no reverſal of the judg-Palm. 187, 
ment againſt the bail, becauſe it is a 30% 
collateral judgment by itſelf, but they 
may be relieved by audita quere/a. 

Suing the bail pending a writ of error i Will. 685. 
in parliament, is a contempt and breach 
of privilege. 5 

If one in execution brings error in thecro. ja. 108. 
Exchequer chamber, and the record is Cre. El. 731. 

removed 


—_— - — 
„ N — 
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_ 


Stra. 867. 


Stra. 1186. 
1 Wilſ. 16. 


4 Burr. 340. 
ay. 41. 
Barnes 205, 
209. 


Stra. 526. 


4 New Abr. 
212. 
Roll. Abr. 


99. 


* n n On. 


— 


removed, he cannot be bailed in B. R. 


becauſe there is no record there, nor 
can he be bailed in Zxcheguer, for they 
ha ve authority only to reverſe or affirm 
the judgment. | 

When writ of error is 3 out, al- 


lowed, and ſerved, no execution can 


iſſue againſt defendant or his bail. 

It ſeems, that if writ of error be al- 
lowed after ca. ſa. ſued and before the 
return, it prevents the ſheriff's exeeu- 
tion. And it is agreed, a writ of error 
ſuperſedes an execution from its allow- 
ance or notice thereof; but in C. B. from 
the delivery to the clerk of the errors, 


and plaintiff cannot call for return of 


ca. /a. 

But the court refuſed to ſet aſide a 
judgment on ſci. Ja. tho obtained pend- 
ing the error of the principal. 

If A. recovers againſt B. in B. R. da- 
mages and coſts, and thereupon hath 
judgment againſt bail after a /ci. fa. 
Oc. and after B. and the bail join in 
a writ of error, and then a. year and a 
day paſſes,—in. this caſe notwithſtand- 
ing this writ of error, the court of B. 
R. may grant execution, for this is a void 
writ of error; and as if none had been 
brought, and therefore it ſhal] be no con- 
tinuance of the firſt judgment; but the 
year and day being paſt, plaintiff cannot 
have execution without a /ci. fa. tho 
the _ paſſed after the writ brought. 

SECT. 
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src r. II. In what caſes Bait in ExROR 
is, and 1s not reguiſite. 


1. Requi/ite. 5 - 


No execution ſhall be ſtaid, on or by 3 Ja. 1. e. 8. 
any writ of error or ſuperſedeas thereon, mace perpe- 
to be ſued for reverſing any judgment e. ,. — d 5 
in any action or bill of debt, or any | 4 
ſingle bond for debt, or on any obliga- 1 
tion with condition for the payment of 
© WM money only, or for rent, or any contra 
- WW fucd in any courts at Feſtminſter, coun- 
Lies palatine or great ſeſſions in Wales, 
» WW unleſs plaintiff in ſuch writ with two 
ft WU fureties allowed by the court wherein 
judgment is given ſhall firſt be bound to 
a the party for whom judgment given, 
by recognizance to be acknowledged in 
the ſame court, in double the ſum ad- 
- jadged by ſaid judgment, to proſecute 
h WW writ of error with effect, and alſo, to 
. bay and ſatisfy, if judgment be affirm- 
ed, all debts, damages, and coſts, ad- 
2 jodged on the former judgment, and all 
colts' and damages to be awarded for 
9. Ncclaying execution, See alſo, 31 Elia. 
c. 3. f. 4. e 


n- On this ſtatute it hath been adjudged, Bulſt. 53. 
that judgenent on in fm computaſſer was Na 337- 
dot an action fourided on ſuch a con- 24. 
wa as office: within the meaning of ths 
ge. | W | 


H A 
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"Se 2 Burr. 746. 
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A bond given to a third perſon, by 
a third perfon, as a collateral fecurity 
for paying to creditors 155. 6 d. in the 
pound, upon a liquidated total of his 
debts, is a bond with condition for pay- 


- ment of money only, and within this ſta- 


tute. . £ | 
Show. 14- So of a debt due by arbitration, judg- 
Comb. 105. ment on a demurrer on a bottormrece 
2 Abr. bond for payment of money and per- 
11 Mod. 2. formance of covenants, are not within 
the ſtatute. 3 Ja. 1. c. 8. ws 
13 Car. 2. ff. 2. c. 2. par. 9. That 
no execution ſhall be ſtaid after verdict, 
and judgment, in actions for not ſetting 
out tithes, actions on cafe, on any pro- 
miſe for payment of money, frover, co- 
venant, detinue and treſpaſs. Sce 4 
Mod. 7. Cro. Car. 59, 410. Hob. 
127. 8 Mod. 79, 237. | 
Carth. x21, 16 & 17 C. 2. c. 8. par. 3. extends to 
| 3.Lev. 275- writs of error on judgments after ver- 
" dict in dower and ejedtment. 
4 : If an executor bring a writ of error 
[ tg he ſhall find bail within, 3 Ja. 1. c. 8. 
1 to anſwer the principal's debt; but he 
. ſhall find bail to anſwer the double coſts 
5 upon Statute 13 Car. 2. c. 2. if it be 
| found againſt hing 
2 Crow. 308. Judgment againſt executors or ad- 
6& 15 C. a. miniſtrators de bonts propritr, they muſt 


put in bail in error; otherwiſe if it is 
judgment de bonis teftatoris only. 1 
. le 
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The ſtatute ſays, bail ſhall be re-Stra. 476. 
quired on bonds, for payment of money = 
only; it was therefore contended, that 
plaintiff in error need not put in bail, 
the original action having been brought 
on a bottomree- bond; but the court 
held it neceſſary, ſince the judgment 
had confirmed the contingency. + | 
But in a ſimilar caſe, Holt, C. J. held ii Mod. 260. 
it unneceſſary, for the voyage, return 
and payment, are contingencies; but it 
was adjourned. 7 18 AE 

On a writ of error on judgment in 1 New. Abr. 
Ireland, the record being removed into pin 286 
K. B. here, the court took bail, and f 
ſent diredtions to ha ve defendant ſet at 
liberty there. ; "Dy. 

It is a rule in Error, that if error be; Bulſt. 53. 
aſſigned in -matter of lau, then the uſe 
is to take bail of the party; but if it be 
on matter of fact, then that no bail be 
taken till that fact be tried. 25 M7 

Though plaintiff in audita guerela Sid. 286. 
ſhall. be bailed, yet one in execution 
ſhall not; this was in a caſe of error 
brought by a convict. 5 
| In writ of error brought to reverſe an 3 El. c. 3. 
outlawry, bail muſt: be put in before Freem. 162. 
the allowance. - | Leh, . 

If there is judgment in X. B. and co. Jac. 108. 
defendant is taken in execution, and Cr. El. 731. 
after brings writ of error in Zxcheguer 
chamber, and the record is removed, 

| H 2 1 
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he cannot be bailed in K. B. becauſe 
there is no record there; nor can he be 
bailed in the Exchequer chamber, for 
they have authority only to affirm of 
reverſe the judgment. 
Defendant in execution brought writ 
of errot, and prayed to be bailed. All 
the court held, if there be any error ap- 
parent, he ſhall be bailed, and the par. 
ties ſhall be bound to anſwer the debt if 
the judgment be affirmed, and not to 
deliver the body in execution, F 
Sheriff brought debt upon bond, an 
judgment was had by nil dicit, without 
aver of the condition, and a writ of er- 
ror was brought upon the judgment, 
and a /uperſedeas taken out; it was 
moved to ſet aſide the /aperfedeas, be- 
cauſe the plaintiff in error had not put 
in bail according to 4 Ja. 1. c. & On 
the other fide, it was ſaid, that the bond 
was for appearance, and fo out of that 
ſtatute; to which it was anſwered, that 
it appeared upon record to be an obli- 
gation for payment of non; and that 
the court muſt confine themſelves to the 


_ record, and judge upon that only; but 


fer tot. cur, it was held that they 


ought to examine into it by affidavit; 


- © be obliged to put in bail, contrary 
the intent of the ſtatute, becauſe the 
LOSE TIT $49" > 8 1 IP deela · 


for, otherwife, plaintiff in error would 
to 
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declaration was only upon the penalty, 
without mention gf the condition. | 


2. Bari not requiſite. 


One bond reciting another, and con- 11 Mod. a81. 
gitioned, that if the money in tge 
former as be paid, then this to he 
void, otherwiſe, Ge” ” plaintiff had judg- 
ment thereon, and defendant brought 
wrig of error. The gueſtion was, whe- 
ther ſpecial bail was 2 be put in ag» 
cording to 3 Fa; 1, By Parker, 

C. J. this bend ſtands oy as a ſecurity 

for damages, and may be diſcharged 

without one penny to plaintiff; an 
there is no difference between this 

bond, and a bond to ſave harmleſs, and 
therefore out of the meaning of the 
at; and Pratt J. thought this caſe, 
though . poſſibly within the words of 
this aQ, yet it is out of the meaning 
of it, which is plainly this; that where 

4 recovery does neceflarily import à 
debt, there this act takes place; but 

not whers a recovery may or may not 
import a debt due; and the reaſon is, 

that delay in the latter caſe is not eſ- 
teemed ſo prejudicial as in the forma , 2 
ved adjornat. | 

On writ of error on a adamant on: Lev. 260. 
bond, with condition - to. perform co- | Looms. 294: 
renants, or on bail-bond, no bail requi- 
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BAIL IN ERROR NOT REQUISITE: 


ſite, becauſe the words of the ſtatute 


are for payment of money only. 


3 Burr. 1548. Bail not requiſite on writ of error on 


Yelv. 227. 


2 Bulſt. 53. 


Barnes 194. 


Wood 580. 


judgment in an action of debt founded 
on a ſuperior judgment; this is a caſus 
omifſus in 3 Fa. 1. c. 8. | 
Judgment in action on matter of ac. 
count, thereby reduced to a certainty, 
bail is not requiſite; ſo in an award; 
but it may be generally collected from 
the books, that this ſtatute, 3 Ja. 1, 
confines' bail in error to all actions 
which originated in ded, and for cer- 
tain engagements for payment of a ſum 
abſolutely. | „ 
Bail bringing writ of error on an 
award of execution on recognizance, 
againſt themſelves, no bail is requiſite. ' 
Heirs, executors and adminiſtrators 
are not forced to give bail on a writ of 
error, | e 


3 Burr. 1548. Bail is not requiſite upon bringing a 


writ of error upon a judgment in ani 
action of debt, founded upon a priot 


judgment ; for the contract is extin- 


guiſhed by the firſt judgment. The 
judgment is no contract, nor can be 
conſidered in that light; for Judicium 
1edditur in invitum; ànd the action of 
debt on a judgment is of a ſuperior na- 
ture to an action of debt on bond, ot 
any of the other actions ſpecified in 3 
Ju. 1. and therefore not included in 

e | it, 
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it, agreeable to the reaſoning in 2 Rep. 
466. And that ſtatute muſt be taken 
literally, and not extended, ſee 3 Keb. 
$02. this is alfo a ca/us omiſſus. 1 
though in the original action bail was 
requirable, yet it ought not to be re- 

uvired in writs of error, upon adtions 
of debt brought on ſuch judgements. 

The rule, (et afide the return of the 
ca. ſa. and ftived proceedings, but not 
with coſts, IN. B. This was on the de- 
ciſion of the twelve Judges, becauſe the 
precedents of each court had been found 
to differ in the conſtruQion of this ſta- 
tute, 

Perſons i in execution for a fine to the Sid. 326. 
king, brought ha. cor. and writ of error, 
and aſſigned errors, and prayed to be 
bailed, whiob the court reloſed but it 
was ſaid to be uſual in the un- Office 
to bail in ſuch caſes. 

One in execution is not to be bailed⸗ dall. 262. 
on bringing writ of error in parliament, he or PRs 
becauſe it is uncertain how Jong the 
parliament may continue. 

The court were inclined in a ſubſe- 3 Bur. "567. 
quent caſe to hold, that bail i is not re- 
quiſite on bringing a writ of error re- 
turnable in parliament, upon a judg- | 
ment in B. E. in debt on a recogni- 
zance in error. But the queſtion was 
adjourned, and never reſumed: but 
Crompton queries this doctrine, and w_- | 
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Salk. 9. from Sulke/d, that on error in parlia- 
ment of judgment affirmed in B. R. 
new. bail is requiſite. And it has been 

Ray. 830. laid down in former reports, that new 

7 Mod. 20. bail muſt be put in on every new writ 

of error. Baill in error docs not include 
coſts aſſeſſed in parliament ; therefore 

a a new recognizance in error brought 

there after affirmance in B. R. ſeems 

neceſſary. Ws” | 

Stra. 527. And afterwards the court, on con ſider- 
ation, held that there muſt be freſh bail 
in error brought in parliament after af. 
firmance in K. B. 52 + 

Stra. 8773. Where no bail in error is required, 
the bail applying to ſtay proceedings; 
muſt undertake for the coſts on the writ 
of error, | . 


SECT. III. Of putting in and pes fecting 
BaiL in Ex Rox. 

3 Bl. com. If defendant brings his writ of error 
8 after a verdict, it is in moſt caſes re- 
Rod quired he ſhould give ſecurity for pro- 
16 17 C. 2.ſecuting the ſame ; and this, before any 
Ny oo Abr. Juperſedeas can iſſue on the writ of er- 
176. ror; and without it, execution on the 


2 Burr. 746. original Judgment is regular. This is 


3 H. 7. c. 10. tO prevent delay by frivoleus appeals, 
13 C. 2 c. a. and for ſecuring debt and coſts, which 
dend W. 3. ate become payable by the verdict by 
4 & 5 Ann. the, vanquiſbed party, in all except a 
c.16. few particular infinncs under theſe ſta- 
tutes. 4 7 5 6 I, LIE 3 > bake RE 

@2 Theſe 
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Theſe bail muſt in like manner, as 10 C. 3... 
in the firſt inſtance, enter into a recog-“ 5 
nizance in double the ſum of the debt 
and damages, to proſecute the writ of 
error with effect; and if the judgment 
be affirmed, or writ nen praſſed, to pay 
all the de bt, da mages and colls adjudg- 
ed, and all coſts awarded for delaying . 3 
n ðàꝛß 8 3 | 
As ſoon as plaintiff in error has got Barnes 212. | 
his writ allowed, he ſhould enter into 
recognizance, and get his bail put in; 
„although plaiutiff in the original action 
bas not yet proceeded to tax coſts; elſe 
„for want of this he is entitled to a hab. 
| ac. pr fſeſftonem, | 
l NE, Koa the buſineſs of this court to 
| examine whether bail was put in on the 
firſt writ, for the want of that does not 
binder the proceſs of the writ of error, 
but only makes it no ſuper ſedeas. 
r Four days after the allowance of the New. Abr. 
- BW viit in error is limited for plaintiff in*'3 
error to put in bail; of which notice 
y WW muſt be given, and exception made in 
twenty days. Plaintiff may have a rule 
e if from the clerk of errors for better bail, 
s who ſhall juſtify in four days, elſe exe- 
„ eution may iſſue on the judgment; and 
h if it be in vacation, ſuch juſtification . 
may be before a Judge. 
a f bail in error be not perfeQed in Rule C. B. | 
four days after exception, the. clerk of — | 
the errors ſhall zonproſs the writ of _ ; | 
= 2 
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 PERVECTING BAIL IN ERROR, 


The courts are ſo ſtrict in the time 
allowed to put in this bail, that they 
never grant further time on any pre. 
tence, for in general defendant cannot 


ſuggeſt any real error, the delay they 


difſcountenance. | | 


. © Defendant in error has twenty days 


to except to bail, and need not give 
plaintiff notice ; but cannot take out ex. 


ecution without giving plaintiff a four, 


3 Salk. 56. 


Stra. 821. 


1 Will. 213. 


3 Lev. 113. 


day rule to put in better bail; but in 
all other cafes he muſt give notice. This 
exception muſt te entered in the book 
of the clerk of errors, and then the rule 
taken out and ſerved within twenty 
days. | 
Upon error in debt on bond, the bail 
are to be bound in double the penalty 
recovered ; but by the courſe of the 
court it is ſufficient if they juſtify in 
double what is really due, Fay 

An infant being in execution upon a 
condition in debt, brorght writ of er- 
ror ; his father and brother became bail, 
It was the opinion of the juſtices that 
they two only ſhould enter into the re- 
cognizance that the infant ſhould ap- 
pear, and that, if judgment affirmed, 


they ſhould pay the money: and not 
that they ſhall render the body of the 


infant again to priſon; for that when 
once he is difcharged of the execution, 
he ſhall never be in execution again at 
the ſame ſuit, | | 


After 
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After judgment for plaintiff it was! Rol. Rep. 
aſſigned for error, that no bail was en- 7 
tered for defendant. It was ſhewon to 
the court that the attorney was dead, 
but had been paid his fees for entering 
it; and that this appeared by his books, 
and plaintiff prayed that bail might be 
entered ; and ſo it was ordered, * 


I IV. How far Bail in Exxox 1 0s, OR 
” are liable. 7 


If plaintiff doth not aſſign errors, and i Rol. Rep. | 
bring ci. fa. ad aud. err. it is a forfeiture3** 
of the recognizance, 

The rule upon error brought after Barr. 23% 
verdiQ in ejeAment for rent, is to juſ=2 Cromp. Pr. 
tify bail in double the rent due. 4 

A recognizance in error in ejectmentpia. 
ought to be in the value of two years Barnes 103. 
neſne profits, and double coſts is uſually 
taken in both courts. 

Judgment was affirmed in error, andstra. 197. 
the court reſolved that matter which is 
aſſignable for error by the principal, is 
not ſo by his bail. 

If A. becomes bail for B. in an in-: New Abr. 
ferior court, and there judgment is giv-212- 
en for B., and thereon plaintiff brings; Je Jo. . 
writ of error, and that Judgment i is re- 

verſed ; 
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og BAIL IN ERROR LIABLE. 


+ © werſed;; it is as if that judgment had 
never been, and as if at the firſt the 
prineipal had been condemned in the 
inferior court. 

Noy 18. Bail are liable far damages and coſts 
LI Abr. on the firſt judgment, but not for the 
Cro. Ja. 636. ooſts of writ of error: tho' it ſeems y 
pl. 4. the latter words recited of 3 Fa. c. 8. 
ante, p. 97. that they are liabla to © the 
debt, ee and goſts adjudged at 
the former judgment, and alſo! ta 4 
coſts and damages to be awarded for 
lay of execution.“ 


1 New Abr. And in explanation of this ſtatute it 


Rol. Abr. has been adjudged, that on affirmance 


85 of the judgment, no execution ſhall go 
8 H 5 636 V againſt bail in the original ation for the 


Noy. . coſts occaſtone dilatronis executionrs ; for 


1 Lil. Abr. the party might have compelled defends 
TP ant in error to put in bail purſuant to 
3 Ja. TY; 8. | 


Sect. v. Of ſurrendering Plaintiff 1 
Error, in diſcharge of BALL, 


| New Abr. Bail in error cannot ſurrender prin- 
212. cipal in diſcharge, for the condition of 
2 Crom 370, the recogniaance is abſolute for the 
Lil. Abr. proſecution of writ of error, or pay- 
Woo 580. ment of debt, Ge. but this is dirs pen- 
608. dente errore. 


3 Ja. 1. e. 8. W. N t 
Tro. Ja. 402. 5 Bu 
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| But in another caſe the court were; Bullt. 191. 
divided on the ſame point, and gave 50 Eq 
judgment in favour of plaintiff, becauſe ; Mod. 87. 
of ſome defect in the plea. - 11122008 129> 

Pending error bail rendred prineipal; ; Bulſt. 341. 
this was held good, though he could not 
be prayed in execution, before the af- 
firmance or diſaffirmance of the judg- 
ment: and if principal renders. himſelf 
before the return of the /ci. fa. in error, 
and pending error dies, the bail are dif- 
charged. - 

A commiititur, though no judgment, Jo. 128. 
+ ll muſt be entred pending error; but if 
e I judgment: be affirmed, the party muſt 
o pray to have him in execution. 
5 On affirmance of judgment againſt, Keb. 653. 
r I principal, bail may render principal be- 
\ I fore any ſei. Fa. and the render here is 
dender below, the recognizance being 

removed, and may be done before a 


judge, 


u Sect. VI. Of execution on the affirm- 
ance in error; and herein of the icire 
facias. | 


of WY 4A writ of error was brought by the Freem. 46. 
ne dil, to reverſe two judgments in Tre- gf 
y- Nd; that againſt the principal, and 
that againſt the bail: the court held, 
iſt, That the writ was abated in the 
hole. Secondly, That the record of 
the judgment againſt the principal was 
not 
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not removed by this writ, and ſo, it 
was ſaid, had been reſolved formerly in 
one Booth's caſe, cited by Ch. J.; but 
the queſtion was, how the defendant in 
-writ of error ſhould proceed to have the 
fruit of his judgment againſt the bail, 
the record being removed hither, and ſo 
they could not grant out execution in 
Jreland? And it was propoſed by Hale 
Ch. J. to take ſci. fa. into Mrddle/ex, on 
the recognizances which are-now here, 
and on return thereof to grant execution 
in Teland. But it appearing after- 
wards, that thoſe judgments were not 
made records here, by reaſon they were 
not entred on the roll, they ſaid they 
would ſend a certificate to the Ch.]. 
in Ireland, that nothing ſhould be re- 
moved here, and thereupon they might 
grant execution; but upon the judg- 
ment againſt the principal the party 
might have execution there, for the re- 
cord was never removed. 


And now of the Sc IR E-raAcias im 
E RR OR. | 


3 Keb. 396, Seire facias cannot iſſue till judgment 


be affirmed. 
Proceedings on ſci. fa. ſhould be ſtaid 
8 Mod. 130. , 5 e 
jf defendant in ſa. fa. will confeſs judg- 
ment, and enter into a rule to pay the 
a 27 FIT IT12 debt, 


ul, 
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t debt, or to deliver up the principal, 
n © within four days after the judgment 
hall be affirmed. | | 
n It is not neceſſary that /cz. fa. in error; Burr. 1723 
e | ſhould lie in the office before the re- 
|, turn; but in of fa. againſt bail, it is 
o neceſſary it ſhould he four days; and 
n il the rules made for theſe writs to lie four 
le days in the office, do only relate to ſcire 
n I factas againſt the bail. . 
e, A writ of error was brought in the; Burr. 2819. 
n MW Excheguer chamber by principal; 2 
t.. having iſſued againſt his bail, they 
ot obtained a rule to ſtay proceedings until 
te fame ſhould be returned, and undertook 
ty Wl to pay debt and damages in four days 
J. after affirmance: judgment was affirm- 
e- ed, and defendant brought writ of er- 
ht WW ror in parliament; bail moved for fur- 
g- ther ſtay of proceedings till that writ 
ty MW ſhould be determined. This was grant- 
te- ed, for the firſt rule could only imply 
the final determination, and it would 
be abſurd to ſuppoſe the bail ſhould be 
„) obliged to pay a debt and damages, 
ff whilſt they remained uncertain, or 
I vhcther payable at all. 


ent | ; 3 
PLEADING. fo the ſci. fa. in ERROR, 


dg- In a ſci. fa. after an affirmance in, Burr. 2136. 
the error, the bail pleaded a payment, and 
-bt, I uſed all methods of delay, till the * | | 
| tere 
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tereſt exceeded the cofts allowed on or. 


dinary taxation; the court ruled that 


the maſter ſhould allow intereſt from 


the time of affirmance. And this de. 
eiſion ſeems founded on a former 
caſe of Bodily and Belamy, where the 
counſel thought it proper to withdraw 
his motion, and adviſe his elient to pay 
the intereſt. 0 1 ba 


+ .* This queſtion has been men- 
tioned here only, as it occurred in 
the fubje of bail's pleadings to 
ſer. fa. the queſtion is in itſelf very 
important, and there are various 
authorities on either ſide, but the 
above decifion ſeems to agree in 
the modern doctrine, and the court 
generally grant intereſt under ano- 
ther name, Damages,” in con- 
formity to that word in the ſta- 
tute 3 Fa. I. and the quantum of 
thoſe damages for reaſon of delay 

of execution, is the calculated in- 
tereſt of the original debt, and da- 
mages as taxed, from the date of 
the judgment up to the day of af- 
firmance. I have a manuſcript 
note of a ſpecial argument on this 
head in Trimiy term, 1982, where 
the above doctrine ſeemed to lead 
the court; the deciſion. was from 
time to time adjourned, and in 
+... the courſe of the long vacation the 
8 plaintiff 
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plajntiff in error thought it_moſt 
prudent to compromiſe with half 
the intereſt, which the er ac- 
cepted. 


. was bail for defendant, and before, Rep. 50. 
judgment, plaintiff gave M. a general 
releaſe ; when the judgment __ given, 
plaintiff proceeded as — and /ci. fa: 
againſt ball, M. pleaded the releaſe 
held not gd plea. 

To a fa. on recog :aitance in error, 2 Keb. 553 
bn leaded thee during the life- 79: 
time of — "4 he proſecuted with 
effect; plainti replied, he did not 
cauſe record of B. R. t6 be tertified into 
Exchequer ;, defendant rejoinsd he was 
ſtaid by an injunRion ; coatt held the 
recogniZance riot forfeited; | 


0 Befbre the foregoing fubject 
were quite cloſed, and a new ſub- 
ject entred upon, it was at firſt in- 
tended to introduce the remedies 
which the law had provided for 
bail, in any teaſes where they were 
oppreſſed by any hard proceeding, 
and this the old method of 
audita querela but as the ſummary 
ways of motion und ſummbns have 
been lately adopted by the courſe 
of the courts, in preference to a 
new and man. ſuit, perhaps as 
tne 


Fl 
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the whole as painful as the diſorder 
it was to correct, ſo it becotnes al- 
together uſeleſs in this place to 
Nate what. the curious reader may 
find in the abridgments under that 
article; and where he will find a 
diverſity of doctrine to anſwer the 
purpoſes of thoſe who come into 
court to relieve or ſupport their 
errors of practice, and ate happy 
to find ſome caſes that will back 
their motion which ever way they 
- wiſh it to apply: 


Of BAIL on a writ of HABEAG 
Cop us. 


*,* As the uſe of the writ of Ha- 
Bear Corpus in eivil. caſes, tends 
more eſpecially to the removal of 
| cauſes from one eourt to another, 
or perſons from one gaol to ano- 
ther, and not ſo much for their 
_ perſonal liberty, as in caſes of the 
crown, the recital of the act of a. 
cor. will be deferred till this ſub- 
ject is taken up in the ſecond part 
of this. work; in the mean time, 
ſo much as merely concerns the 
civil ſide of the, queſtion may be 
here laid down in the following 
order, | 
' SECT, 
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| | beer. I. General obſervations on this 
„I 
Ster. II. When Bail ts and is not 
| 8 12 on Habeas Corpus. 
Sect. III. Of putting in the Ball, 
SECT. IV. How far they are liable. 


Secr. J. G eneral obſervations on this 
-  Jutzed. 


nm. OH „ ͤ IA ih RET ea Eg: 


Ir deferidant is in euſtody in 4n infe- fich. 1654; 
rior court, and removes the - caufe . by 2 Crom. 
la. cor. he cannot be diſcharged till his 3537 
bail be put in to the writ and perfeQed ; 
is I but it is therefore better to put in bail 

below, and then remove the cauſe, and 

ſo procute his liberty the ſooner. _ 
a- If plaintiff has declared before ha. , Crom. abi, 
ds or. be delivered, bail ſhall be ſpecial 
of i only as to that action, and ſhall be 
common to the other; but if no decla- 
rition before ha. cor. delivered, then bail 
put in on the ha, cor. ſhall be ſpecial bail 
to all the actions of plaintiff againſt de- 
ſendant of that term, and plaintiff can- 
not declare before the writ be allowed : 
this was an action on the caſe, and two : j 
declarations, one for words, the other | 
lor aſſump/it. | „ 

The court will not bail a priſoner who Lit. Abr. 

appears in court on return of the ha. cor. 185. 
TS until 


N 
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until the ſame be filed ; for before that; 


it does not appear for what cauſe he I * 
ſtood committed. . 
SpcT. II. When Bail ts, and ict . 

requiſite on the ha. cor. : 


Silk. 98. Salkeld ſays generally, that bail is re: IN *® 
quiſite in all caſes, on a ha. cor. except i © 
executors and adminiftrators. | 


19G.3.c. 0. No caufe ſhall be removed from any b 
of the courts below by ha. cor. for a debt 
under 10 J. unlefs defendant ſhall enter M '* 
4 into recognizance with two ſureties in be 
iN the court below, in double the ſum for - 


which action is brought, for payment of 
debt and coſts, in caſe of judgment MW 4 
| againſt him, | HERD 
2 Crom. 359, An heir, executor, or adminiſtrator, ; 
ax pages © altho' he has put in bail below, ſhall e 
2 Lev. 284. not upon removal put in bail above, 1 
pay condemnation money ; yet he ſhall put 
in bail above to appear to a new bill, or F 
original, within two terms, but not af- MW -* 
ter, But if debt is brought on a judg- 
ment, ſuggeſting a devaftavit, he ſhall WM, 
give bail, for then the action is in deb! 


Tom 7 * 2 » 
r 5 
6 3 2 — 2 


and detinet. : * 
; Lex. 2639, In all caſes of removal but that ofa MW * 
— devaſtavit, where bail be found in an I 
inferior court, ſpecial bail ſhall be found, wy 
above. This was a rule at that time, MW” 
whether the ſum was more or leſs we fg 

; W 
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what the bail was allowed for above; 
but now, inferior as well as ſuperior, 
are all reſtrained to bail for 10 J. we - 
When a cauſe is removed by ha. cer. Cro, Ja. g8. 
it is the courſe of C. B. to take recogni- .. - 
zance of bail before an action brought, 
and they ought to take notice af the 
courſe of the cont... 8 
And by the courſe of the court (K. B.) 4 Burr. 1993, 
bail muſt be put in above, 5 
On the removal of a cauſe from an ga. gs, 
inferior court, the court, on motion to 101. 
be admitted on comman bail, ſaid they 45 
had not then power to examine whether 
the cauſe of action was ſuch. as to re- 
quire ſpecial bail, and though it were 
under 10 J. would require bail. | 
On return af Ja. ca. if court are $ Mod. 22, 
doubtful whether to admit defendant to%V: 16. 
bail, he may be bailed to appear de die 
in diem till they ate determined. . 
On ha. cor. ad faciendum et recipien-) Mod. g. 
dum, there ſhall be bail de yovo. De- 
fendant condemned a ſhip for not being 
regiſtred in England, and plaintiff 
brought frover in London, which was 
removed by ka. cor « Helt Ch. J. ſaid, 
that though it was upon a ha, cor. they 
might enquire into the cauſe of action, 
and if they ſaw. occaſion, order ſpecial 
hail, for otherwiſe, the inferior court 
night be made uſe of to oppreſs people 
| | " 
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by laying great actions upon them 


there; and here, if defendant has acted 


as a judge, and the matter was with. 


3 Crow. 357. 


2 Lil. Abr. 
1759. 


Ibid. 358. 


in his cognizance, his ſentence, right 
or wrong, binds till it is reverſed ; and 
if it were in the Admiralty of France it 
yours be fo, and the oply 8 is, tg 


appeal. 
Ster. III. Of putting in the BAIL, &c, 


Defendant who has removed a cauſe 
from an inferior court into B. R. or C. B. 
is not of courſe obliged to put in ſpecial 
bail there ; but it lies with plaintiff to 
compel him ſo to do. In order therefore 
to get bail to the aQion, plaintiff ſhould 
take out a rule or order for a procedend; 
to remand the caufe, unleſs good bail 
be put in within four days next after 
notice of the rule, if in term; if in 
vacation, ix days; and then ſerve co- 
py of this rule on defendant, or his at- 
torney, and unleſs bail be put in ac- 
cordingly, and juſtified, a © procedendo 
may be had. 3 

Bail cannot be put in on 14. cor. till 
the writ be returned and filed; and 
then defendant on being ſerved with a 
rule for bail; muſt annex the bail-piece 
to writ and return, and acknowledge 


his bail Wr a age, of which a 
* FF 
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tiff muſt have notice: he has 28 days 

to except, after which time if there be 

no exception, bail-piece is filed in fourMichaelmas, 
days, and the bail ſtand, In C. B. e by” 
is 20 days; and unleſs the bail-piece 

be then filed, plaintiff will, on certificate 

thereof, be entitled to a procedends. 

Plaintiff may ſerve defendant's attor- 
ney with a rule for procedendo unleſs 
better bail be put in, in four days. If 
rule be in vacation (in. K. B. ) defend- 
ant's attorney muſt give notice within 
the rule, of juſtification on the firſt day 
of next term. In C. B. it is within four 
days at chambers, and again on the firſt 
day of term. 

If ſpecial bail be put in eondition-6Mod. 24,25 
ally on any . cor. or certiorari, and no 
rule for better bait or exception in 20 
days; then ſame ſhalt be filed as good 
bail. But by Salke/d, plaintiff has 28 Salk. 98. 
days to except i in B. R. againſt fling tho 
bail offered. c 

By 17 Car. 1. c. 10. (Petition ofs Mod. 22. 
tight) three days after the return, are 
allowed to bail or remand priſoner, and 
two days by hg. cor. act. (13 Car, 2. 
pa. 3.) that is, after the return is filed; 
for dee then, there is mene before 
the court. 

If a cauſe is removed out of the Mn «: | 
ſalſea, or other inferior court, Londons Mod. 242. 


fxcepted, and bail below offer to bel. * * 
bail 


* 
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bail above, plaintiff cannot except to 
them, but 1s compelled to take them, 
becauſe he might, but did not except to 
them below. © 
28 r. But it is otherwiſe j in a gauſe in Lon- 
alk. wk don ; for the ſufficiency of bail there, is is 
12 Mod. 249. at the peril of the clerk, and he is reſ- 
3 ponſible to plaintiff; but above it is 
not ſo: but if bail below (in London) 
are offered above, then plaintiff 155 
except. : | 
2 Lil. Abr. 3. Where a priſoner js brought up on A 
V1̃4. cor. for bail, in a bailable action, 
they cannot be taken abſolutely without 
plaintiff's conſent; and without ſuch 
conſent, the judge will only take them 
conditionally, and defendant cannot be 
at liberty till they are abſolutely allowed 
as his bail, otherwiſe plaintiffs would 
continually have bad bail farced upon 
them, So if in yacatipn a defendant be 
ſurrendered by his bail, he cannot be 
diſcharged on bail, till next term, un- 
leſs plaintiff will conſent to a juſtifica- 
tion as of laſt term. 


srcr. IV. How far theſe Bail are 
liable. 


Crom 366, Bail on ha. cor. are liable far all the 
1 Lil, Abr. pther actions at the ſuit of the ſame 
177. plaintiff r mentioned in the return; and 


wherein plainti ſhall declare in two 


terms, 
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terms after, or elſe defendant ſhall be 

„ diſcharged on common bail. 

ö If a cauſe be removed, the bail be-Cro. Ja. 363- 
low are certainly diſcharged, for by | 
what mode can they be ſued ? the infe-2 Bulſt. 287, 
rior juriſdiction is renounced, and cannot * N 
be reſumed, unleſs procedenda ſhould Kat 64. 
iſſue for negle&, or otherwiſe, and __—_— 
thereby remand the cauſe back during * 


co > SS Sv 


— 


y | the fame term in which it was remoy- 
ed; but if it be remanded in any ſub- 

A ſequent term, the bail are diſcharged. 4 
* If procedendg be delivered before bail Yelv. 120. 
it Ml be given to the ſuperior court, it ſhould . Ja. 203. 
h be a ſuper ſedeas as to the ha. cor. and 

m If tbe old bail have ſtood, 

be When defendant is out on bail, andSalk 353 
ed is taken by an extent into cuſtody, the . 25 
1d bail ſhall bring him by 4a. cor. and ſur- 

on if render him to the marſnal. There was 

A an oppoſition to this ſurrender, but the 


court allowed it, becauſe the action was 
prior t to the extent. 


4 
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' BANKRUPTCY OF PRINCIPAL, 


C H A P. XII. 
Or BanKRUPTCY OF THE PRINCIPAL, 


% For the more clear reference, 
all the caſes of the defendant's 
bankruptcy have been referred ta 
this place, though perhaps they 
might have been more regular in 
another. This chapter will ſhew 
how the bankruptcy of the princi- 
pal may affect the bail, in their 
| ſeveral powers of ſurrender, or diſ. 
charge, & c. And firſt, 


Sect. I. What ls te the principal 


merely. | 
SECT, II. Mat relates ſo his Ball. 


Sect. I. Wat relates ta the principal 


merely. 


Derexvant being arreſted gives 
bail to the ſheriff, the writ becomes re- 
turnable, and defendant a bankrupt. 
He muſt nevertheleſs put in bail above; 


for the bankruptcy does not exonerate 


the ſheriff, who is liable on the face of 
the return. But if plaintiff comes in 
and proves his debt under a commiſſion, 
the bail are diſcharged ; for thereby he 
waives his advantageous option. 
Bankrupt 
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Bankrupt producing his certificate, Crom. 36. 
allowed and confirmed, ſhall be diſ- . 
charged on common bail. And the court, Crom 8r. 
will ſtay the proceedings on the bail- Barnes 105. 

bond. 

After allowance of the certificate,; G. 2. c. 30. 
2 © bankrupt ſhall attend at 25. 6g. per day, . 3% 
on the aſſignees to ſettle. any of his ac- 
ta counts; and if he refuſes ſo to do, on 
due notice, on oath. by them made 
in I thereof to the commiſſioners, they may 
commit him to cleſe gaol by warrant till 


ebe conform. Bail is certainly not grants 
" able here, by the word cloſe, 
11 


And if he be taken in execution, ore. 13. 
detained i in priſon for debt owing be- 
fore his bankruptcy, on any judgment 
pat obtained before the certificate allowed, 
he ſhall be diſcharged without bail. 
And if he pay 15s. in the pound, herz. 
ſhall be diſcharged from all debts due at 
the time he became bankrupt, and, if 
arreſted, be diſcharged on common bail. 

Aſter a creditor has proved a debt, Dav. 434- 
he may waiye all future benefit of the 2 + W 


commiſſion, and hold bankrupt to bail! 2 0 nl rs | 
for his debt, as jf no commiſſion had 
iſſued. 


If the eſtate of a bankrupt make di- Lil. Abr. 
vidend ſufficient. to entitle him to an 197. 
allowance of 200 J. he ſhall be diſcharg- 
ed on common bail; his certificate is 


not noticed. But ſee 5 G. 1. 8 
fe A Plaintiff 


—— 
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Plaintiff ſued upon a leafe for two 
years rent, in arrear ſince 1733, when 
defcndant became bankrupt ; defend, 
ant moved for common appearance, on 
producing his certificate confirmed; 
neither the poſſeſſion or legal interef} 
being then in defendant, a common 

appearance was ordered. \  _ 
1 New Abr. Bankrupt was committed“ until he 
8 as conform himſelf to our authority, and 
Salk. 348 be thence delivered by due courſe of 


Ray. 99, 153. „ | ' 
Y 2 law ; on return of a ha. cor. he was 


2 Stra. cg. diſcharged, for the ſtatute only em- 


J Mod. 308. powers the commiſſioners to commit 


him, till he ſubmit himſelf to be by 


them examined. 
Src. II. What relates $0 the Bail, 


Plaintiff in an action againſt the bank. 
rupt proving his debt under the com- 
miſſion, clearly exempts the bail there. 
by ; but they ſhould take out a ſum- 
mons for an Fxonere/ur. h 

Crom. 75. The bail may ſeize their principal, 
a bankrupt, while under examination, 
or going to a court of juſtice. 

I Cont 39: Defendant had undertaken to, indem- 

2 Stra. 86; nify plaintiff from becoming bail for 

1169. him, and then became bankrupt; and 

F. W. ap being arreſted by plaintiff, whoſe re- 
cognizance of bail had been forfeited 


ſince the bankruptcy, - and againſt 


whom 


9 
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whom proceſs had iſſued ſo far as fer.” 
fa. he moved to be diſcharged on a 


Q 

common appearance, 2 that he 
„bad delivered up all his effects, and that 
n plaintiff ought to come in as a creditor: 


The court held that though by, 7 C. 1.7G. 1. e. zi. 


yl . 31; debts from daa krups ſecured by 
1 promiſſory notes, and payable at a fu- 
ture day, may be proved, and divi- 


© dends received, deducting a rebate of 
d egy and diſcount; and by 17 72 2. 
of zt. obligees in bottomree Gi; reſpon- 
oy Aa; and the Aſſured in policies, are 


"'* WM cauſe of aQion did not accrue till after 
DY MN the bankruptey, and where the money. 
vas to become due upon a contitigency, 
s not within the ſtatutes CONeerhiog 


k. not be relieved under the commiſſion, 
8 Wind defendant was held to bail. 


bankruptcy in the 
dot, and there was a vefdict and judg- 
nent againſt him; and an action was 
fought upon the judgment againſt 
iim, and he moved to be diſcharged 
in common bail, becauſe the bond, 
which was the foundation of the de- 


e muſt put in bail. | 
oſt Sureties, 


provided for; yet 0 caſe, wherein 


bankrupts, and therefore plaintiff could 


dand, was prior to the bankruptcy. 
ot the court ſaid, we can look no fur-. 
er than the judgment, and therefore 


A defendant might have pleaded i Crom. 49. 
ff action, Put did Stra. 477. 


bag 


\ 
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Com. Dis- Sureties, 'or bail, when they have 


Grd J. 125. beer fixed, and have paid the debt, 


pl. 17. may prove that ſum under a commil- 


Aug. 135 fion againſt the bankrupt. 


op BE 141. 262. : . f „ 1 
i Alk. 83, The bankrupt's diſcharge; and the 
allowance of his certificate, will not 
preclude, his creditors from proceeding 
1 Burt. 245, againſt his ſureties, if obtained ſubſe- 
436. juent to the action on the bail-bond: 
: But if it is obtained before the bail are 
fixed, they ſhall be diſcharged, elſe they 
remain liable, if afterwards; for. the 
certificate diſcharged the original debt, 
but not the bail-bond ; this is a new and 
diſtin cauſe of action. 
$G.z.c. zo If a perſon, having. been duly ſum- 
7. 16, c. moned by the commiſſioners to appear 
before them to be examined touching 
the bankrupt's effects, refuſes to anſwer 
all lawful verbal queſtions, and , refuſe 
to ſign his anſwers in writing, ſhall be 
committed by the commiſſioners. with- 
out bail, till he ſhall ſubmit thereto. , 


Stra. 880, So if a bankrupt be committed for 


the ſame cavſe, it is without bail or 
mainprize. But in Nathar's caſe, Holt 
C. J. held, that the bankrupt. ought to 
have a copy of the interrogatories, and 
ſhould have time allowed him to conſi- 
der his anſwer s. n 

: Wore CHAP 
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WI EN defendant has ſuffered pro- 

ceedings to go on againſt him, ſo far as 

to the ſuing out an exzgern?, and even 
do that writ makes default of appearing 
at the return, he is adjudged Outlau. 
And then it is, as in many other caſes, 2 Lil. Abr. 
dat he ſets about his duty, when it is Tit. Out. 
too late to perform it; and is urgent to 
recover himſelf out of ſo abjedt a ſtate, 
s that of becoming an outcaſt in his 
own country, which he had never been 
careful, or taken any meaſures to pre- 
vent, But ſuch is the equity and be- 
nevolence of the Britiſi code, that it 
profeſſes to afford relief in every caſe of 
diſtreſs; and therefore inclining, as 'it | 
were, to recal a penitent to his original | Fd 
condition, -even after ſo great contempt | 
as the refuſing attention to every rule 1 
of legal proceeding, ſtill allows him to . 
be reinſtated, and for that purpoſe has | 
chalked out a mode which may be rea- 145 
dily adopted; and this is called a re- 
ver/al of the judgment of ovilawry. In 
- W what caſes the Bail are concerned in this 
. WW proceeding, will appear by the enſuing 
„ Mcatracts, | 11 75 | 
5 The 


1. El. c. 3. 
7 £ 


- 


before the reverſal of the outlawry by f * 
Ld.Ray. 60. 


: Stra. 951; 


"viffron, are not within it. This con- 


; romp. 58. 


BAIL IN, OUTLAWRE, 


The conſtruction which has been put 
upon this ſtatute by a modern able prac. 
titioner, is, that it requires bail to be . 
put in before the allowance of the writ I | 
of error, only where the error is for 
want of proclamations. But for any p 
other nnd. than. for want of procla. ſl © 
mations; it is ſufficient if bail is put in 


the writ of error, if the original cauſe 
of action fequired bail. And Lord Ray- 
niond ſays, Bail may be put in any time 7 
before reverſal. But, elſewhere, on a H h 
writ of errot to reverſe an outlawry, no 
bail till the reverſaall. [nit 

For the more eaſy and ſpeedy rever: fat 
ſing of outlawries in the court of N. B. 7 
it is enacted, * that no perſon or per- 
ſons whatſoever, who ſhall be outlawed 
in the ſaid court for any cauſe, matter; Id 
or thing whatſoever, treaſon and felony Wh 
only excepted, ſhall be compelled to WM ae 
come in perſon into, or appear in per- B 
ſon in the ſaid court to reyerſe ſuch out: ot 
lawry, but may appear by attorney and be 
teverſe the ſame, except when ſpecial None 
bail ſhall be ordered by the ſaid court,” 

This act is perhaps confined to civil 
actions, and does not at all extend to 
criminal miſdemeanors ; but nothing 
is clearer than that caſes, after con- 


ſtruction aroſe on Mr. Willess caſe, 
againſt whom there were two motions ; 
SEE to 


BAIL IN OUTLAWRY. 


to commit him, and, to bail him; 
both which fell to the N The 
length and importance of which, and 
the quantity of matter, not ſo immedi- 
ate to the preſent purpoſe, obliges a re- 
ference to the report itſelf. NE 
If a perſon convicted be taken on 44 Burr. 2527. 
of capras pro fine, he is liable to be com- 
mitted, unleſs the proſecutor conſents 
to his being bailed; this is a common 
courſe of proceeding; though Lord 
Mansfield did not remember any caſe 
where ſuch perſon was bailed without 
conſent. So, a perſon convicted of a 
miſdemeanor is not within the above 
ſtatute, for his is not a Sailable caſe. 
The act relates to caſes where no ſpe- 
cial bail is required; and to caſes where 
ſpecial bail is required; and the ſheriff 
s directed what to do in either caſe, 
Where it is bailable, defendant is to be 
diſcharged on the ſecurity bond. _ i 
But even in civil actions he could 
not be bailed where he was not baila- : 
de; he is only to be put in the ſame | ' 
condition, as if he had not been out- | 
awed at all. If the outlawry was after 4 
judgment in debt, or any other civil ac- 
ton, and the defendant was not baila- 
le before the outlawry, the act did not 
nake ſuch defendant bailable, who 
is not ſo before the outlawry. I am 
ar that this caſe is not within the 


K M. 


d.“ 


4 


See 13Car. 2. 
ſt. 2. c. 2.1.4 Ane, or (pro redemptione ] it is an exe- 
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Mr. . Tuareg ſaid, int ad. That a 
conviadis itt a efiminal eaſe cannot be 
within the act. The ſheriff is directed 
4 to take ſecurity of the perfon out- 
lawed, in the penalty of double the ſum 
for which ſpecial bail is required.” But 
the ſheriff cannot take bait of a perſon 
after he is convicted of a crime. The 
ſheriff cannot form his own idea of the 
offence, or ſettle a ſum, wherein he 
ſhould take bail. Nor can he require 
bail in d6uble the fine, ot any thing more 
than what the fine ſhall be fixed at, 
which is uncertain and future. The 
concluding words of the ſeeurity bond 

—* and to do and perform ſuch things 
as ſhall be required by the ſaid court” 
mean, putting in bail to a new ac- 
tion, pleading, Sc. and it ſhould be 


conſidered how the law! flood- in civil 


caſes before this act; and that 10 bail 
could then be taken on a _ ullaga- 


mM. 
If defendant is taken on a ca. pro 


cution, and no ſheriff can take bail of 
him. It is a favour if the court does it. 
The other judges, Aion and Wille, 
concurred in the ſame opinion. The 
court was then moved for bail on the 
foot of the court's diſcretion. This was 


denied, becauſe there was no conſent 


of the proſecutor, and defendant ſtood 
committed, 


He 


BY Wax” BY er” 
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He was outlawed in two actions, one i Will. 3. 
was for 10 J the other for 409. and up-. 46. 
on reverſing the qutlawry, the court 
took ſpecial bail for the firſt, and an 
appearance for the other; the recogni- 
zance was taken: putſuant to 31 El. Cg. 
It ſeems a general rule to take bail Lil. Abr. 
on reverſal of an outlawry; and if 4265. 
man be arreſted on a ca. atlagutum (trea- 
ſon; and felony excepted) ſheriff may 
take the attorney's. undertaking. to ap- 
pear far defendant, and reverſe the out- 
; E ; and then be may diſcharge de- 
fendant, but this is when ſpecial bait is 
not required; and where ſpecial bail is 
required, the ſheriff may e ſecurity 
by band with one or more ſufficient 
ſureties, in the penalty of double the 
ſum for which eil bail is required, 
and no more, —for his appearance by 
attorney in court at the return of the 
writ, and for performing ſuch things as 
ſhall be required by the court: and af- 
ter ſuch bond taken, then 10 diſcharge 
defendant; and if he remains in cuſtody 
for want thereof, he fhall be difcharged 
„whenever after he can wy the ſheriff | 
25, 1 ſecurity. by e 
he n a caſe originally requiri ial3Burr. 1920. 
he bail, ethane cannot' _— og as ap-# py 2 
as bear withaut putting in ſpecial bail bow, * 5 W. & 
nt reverſe the outlawry; for it would be © 18. f. 4. 
od I unrea ſonable that defendant ſhould gain 
Ha JI by ſtanding out till pro- 
He 14 K 2 ceſs 


_ — — — — - — 
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ceſs of outlawry : he certainly ought 
L not to be in a better caſe then, than if | 
1 he had appeared at firſt; and the court | 
IH directed, that the f/acer ſhould not iſ- 
ſue a ſuperſedeat till defendant had put 
in ſpecial bail, and a week was granted 
4 for that purpoſe. | 
1153 « Ink. 188. If the party upon a cap. utlag. plead 
N miſnomer, or alledge error, &c. he may 
be bailed, although perſons outlaw are 
bi 3Ed. 1.c.15. by ſtatute forbidden to be bailed. 
1 Br. g. A man taken by cap. ut/ag. in felony, 
by pl. 42. by the name of F. S. gent. he pleaded 
7 that he was yeoman, and therefore not 
Fr the perſgn outlawed ; and becauſe it 
” was in appeal, ſci. fa. was awarded 
againſt the appellant, if he could ſay P 
any thing againſt this plea, and defend- q 
ant was ſet to bail. * 
3Burr. 1482. An attachment was moved for againſt 
the ſheriff, for diſcharging a defendant 0 
on his attorney's undertaking to appear 


. . UE VETO Ie 


i and reverſe the outlawry without taking 01 
ut ſecurity by bond in double the ſum for th 
. 4 5 W. & which bail is required by the ſtatute, th 
* M. c. 18.1. 5. which direQs this in all caſes where ſpe- of 
15 cial bail is required by the court. fee 
1 The writ was not marked for bail, * 


1 the exigent was, and there was 
an affidavit filed, but the cauſe of action to 


was expreſſed in the writ, and it there- p 

by appeared that plaintiff was intitled 
; to bail on the original proceſs. A cap. 
= utlag. is not like an arreſt, or meſne . 
Y proceſs; * 


r A. 
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proceſs; nor is the bond required by the 
above ſtatute like the alternative bond * 
on meſne proceſs, to pay the money or 
ſurrender the principal; but a bond 
with one or more ſufficient ſureties 
« for the appearance by attorney at the 
return of the writ, and to do and per- 
form ſuch things as ſhall be required 
by the court.” As the cauſe of action 1 
was expreſſed in the ſpecial writ origi- | 
nal, and as there was an afhdavit of the 
debt, and the exigent marked, it was the 
ſheriff's duty to have made further in- 
quiry into the quantum of the debts be- 
fore he diſcharged defendant ; the ſhe- 
riff may may take defendant again, but 
laintiff cannot ſue out a freſh writ of 

cap. wutlag. after he has been taken 
on the former, 

The court were then clear it was not 
a caſe within the 12 Geo. I. and it was 12 G. 1. c. 29. 
held, the defendant could not reverſe the 
outlawry, unlefs fuch bail be put in as 
the law requires, and by 13 Car. 2. no 13 Car. 2. 
ſheriff can diſcharge any perſon taken . 2 ©: 2. 
on a ca, utlag. without lawful ſuper- 
fedeas firſt had and received for the 
fame.” The court ſaid the ſheriff had 
ated improperly, and adviſed his at- 
torney to put in bail, and for that pur- 
poſe enlarged the rule ; but in the mean 
time, the ſheriff undertook to pay the 
debt and coſts. | 

Special bail on this writ, is put in 2 Crom. 65. 
with the clerk of the errors, who makes 
out 
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Barnes 86. 
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out a ſuperſedeas for his diſcharge of 
perſon and effeAs ſeized if taken, and 
if not taken, then for.ſheriff to forbear. 
Bail upon reverſal of outlawry, can- 
not render principal in diſcharge of 
themſelves, for they are abſolutely 


bound to ꝓay wenden money. 


a1 SURETIES er PLEDGEs in 


REPLEVIN, 


** The nature of this obligation 
has already been explained in 
the introduction. It may be well 
to add here, that as pledges are no 
other than a ſpecies of ſurety or 
bail, they ſeemed to claim 15 
notice at the cloſe of this firſt part. 
And it muſt be the duty of the 
compiler, to ſhew what the real 
law is, on this kind of obligation, 
without ſtopping to take notice of 
the extreme careleſſneſs uſval in 
ſheriff's offices, as to the reſponſi- 
bility of theſe pledges, except 
where the matter in diſpute, or 
goods replevied, are of importance 
and great value, whereby. it has 
cauſed the general proceedings at- 
ter the judgment on the avowry, 
to be clouded in an almoſt impe- 
netrable darkneſs, from diſuſe ; it 

not 
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not being worth while to purſue, 
at a large expence, pledges who 
are unabſe to anſwer the ſum. re- 
covered, and whereby the e 
e ee 18 Aue of h 

rent, and is ſubject to the a 5 ol 
low and illiberal tenants. 


This ſubje may be ſhortly divided into 


Secr. I. of taking the pledges, Ec. 
SECT. II. How fur they are liable. 


ä — — — — 


Sect. 1. Of taking the pledges &c. 


Sn ERIFFS or bailiffs ſhall not on- welt 2, 

ly receive of plaintiff, pledges for the C. 2. 

purſuing of the ſuit, before they make 

deliverance of the diftreſs, but alſo, for 

the return of the beaſts, if a return be 

awarded: and if any take pledges other- 

wiſe, he ſhall anſwer for the price of the 

beaſts, and the lord that diftrains ſhall 

have his recovery by writ, that he ſhall 

reſtore to him ſo many beaſts or cattle ; 

and if the bailiff be not able to reſtore, 

his ſuperior ſhall reſtore them. 
Upon application therefore, either tog. Com. ;. 

the ſheriff or his deputy, fecurity is to%47- 

be given in purſuance of the above ſta- 

tute, that the party replevying will pur- 

ſce his action againſt the diſtrainor; for 

| which 


— — 
* - 


4 New. Abr. 


1 IN REPLEVIN. 


which purpoſe be puts in pledges to pro- 
ſecute, (in like manner as in writs of 
error, ſuits which in this particular 
much reſemble replevins) and if the 
right be determined againſt him, that 
he will return the diſtreſs ; for which 
purpoſe he is alſo bound to find pledges 
de retorno habendo, 

Beſides theſe pledges, the ſufficiency 
of whom is plainly diſcretionary in the 
ſheriff, as he is made liable for their de- 
fect; it is elſewhere enacted, that ſhe- 
riffs and others, having authority to 
grant replevins, ſhall take in their own 
names from plaintiff (i. e. the tenant) 
and two ſureties, a bond in double the 
value of the goods diſtrained; ſuch va- 
lue to be aſcertained on oath, condi- 
tioned to proſecute the ſuit with effect, 
and without delay, and to return the 
goods, if a return ſhall be awarded, be- 
fore any deliverance be made of the 
diſtreſs ; and the ſheriſf may aſſign ſuch 
bond to the avowant, who may ſue 
\ thereon in his own name. 

Amongſt the adjudications which 
have been founded on the above ſta- 
tutes, ſome of the principal are the ſol- 
lowing: 

The ſheriff did not return any pledges, 
and after iſſue was joined, and foun 
it was moved that they might be put in 
by the court's order after the verdict, 
and the court held that they might, not- 

withſtanding 
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withſtanding the ſaid ſtatute of es- 
minſter 2. as before that ſtatute the 
court might take pledges on the omiſſion 
of the ſheriff; and a djverſity was made 
between the pledges for proſecuting 
which were at common law, and thoſe 
pro retorn. habend. given by this ſtatute ; 
and the court held, that though upon 
the default of the ſheriff, he was ſub- 
je to the action of the party, yet the 
taking of pledges by the court- did not 
make the judgment erroneous; and 
query, would it not clear ſheriff from all 
danger from their inſufficiency ? 


137 


But it ſeems clear, that if the ſheriff 16 Vin. Abr. 


takes none, or inſufficient pledges, plain- 509. 


tiff is entitled to his action, and alſo to 
a ſci. fa. againſt the pledges on the 
judgment ; but if plaintiff ſues the ſhe- 
tiff in debt on the judgment, it is un- 
neceſſary to ſue out a ſci. fa. againſt 
pledges firſt, for the /ci. fa. is only to 
certify the ſufficiency of the pledges, 
who are already known to be inſuffici- 
ent by the declaration and verdict. 


An action on the caſe againſt a mayor, 1. Abr. 


for delivering cattle, on a replevin with-255. 


out finding pledges to make a return, if cg. mo 


a return adjudged according to Vim. 


446. 


2; he having taken a ſum of money in- 


llead of pledges; and it was adjudged 
againſt him, and the court ſaid, If he 
had taken but one pledge, and he had 
been ſufficient, it had been well enough, 

but 
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but it is at his peril if the pledges are in- 
ſufficient, . 

If in an inferior court, the condition 
of the bond. js, if “ he proſecute his ſuit 
commenced, Int effect, in, the court 
e ee and do make return if, &c.” 
and it happens that the plaintiff hath 
judgment below, which is afterwards 
reverſed by error in K. B. in ſuch caſe, 
unleſs the party makes a return he for. 


feits his bond; for though he had judg. 


Fitz. 158. 


ment 1n the court below, yet the words 
te if he proſecute his ſuit commenced, 
Sc.“ extend to the proſecution of the 
writ of error which is part of the ſuit 
commenced below; and in this caſe the 


Forteſe. Rep. taking ſuch bond Was held to be lawful, 


209, 210. 

4 New Abr. 
377+ 
Comb. 228. 


and ſaid to be the common practice. 
In debt on a reple vin bond taken by 
the ſheriff, conditioned that if C. B. ap- 
pear at the next county court, and pto- 
ſecute with effect for taking, Se. and 
make a return, Sc. and ſave harmleſs 
the ſheriff, &c. then, &c. defendant af- 
ter oyer pleaded, that at the next county 


court © zent' tali die, he did appear and 


proſecute, &c. until it was removed by 
recordari, and did ſave harmleſs the ſhe- 
riff, but doth not ſay that no retorn. ha- 
bend. was adjudged ; on demurrer the 
court inclined for the plaintiff, for de- 
fendant ſhould have ſaid that no return 
was adjudged at all; and though he 
proſccuted to the recordari, yet retorn. 

havens. 


In 


comm. 


If 
pledg 
the f 
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If 
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iabend. might be adjudged afterwards, 
and the condition goes to any adjudica- 
tion of return. 5 VE, 

It bath been adjudged, that a bond New Abr. 
conditioned for the ſame as the recog-37% . 
nizance of the | pledges, had been voick P 
although ſaid to be of ancient uſe, and 
apparently within the ſtatute of Marl. 
bridge, which requires ſureties, and ſuch 
are the obhigors ; becauſe it was to ſave 
the ſheriff harmleſs, in making replevin 
by plaint, which he could not have done 
before the ſame ſtatute. 22 


dcr. II. How far theſe Pledges are 


33 
In an action on the replevin bond, Salk. 99. | 
common bail ſhall ſuſfice, 12 Mod. 120 
| 380. 


A the ſheriff return laſulliients Ml Abr. 
pledges, they are no pledges within 
the ſtatute, Ind the ſheriff ſhall 8 182 
chargeable, as if he had not taken any. 
If he returns the pledges upon the Ibid. 
writ, if plaintiff be nonſuit, and upon 
lhe writ of retorn. habend. he returns 
Meria elongata, the party may have a 
cturn of the beaſts of the pledges. But 
It the deliverance be merely by plaint, 
becauſe the pledges do not appear to the 
court, he can have no ſuch writ. And 
he returns aui on the writ for a re- 
urn of the beaſts of the pledges, then 
| . the 
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the pa arty may have a /. fa. againſ 
| the ſheriff, quod reddat 1 5 averia. 
4 New Abr. The party may have ſcr. fa. againſt 


377. the pledges, where the ſuit is in any 


court of record, 1 h in a county 
court, Sc. a ſer. fa. will not lie en 
them, becauſe ich are not courts of 
record ; yet there the party may have a 
precept in the nature of a ſci. fa. againſt 


the pledges. 

LI. Abr. A replevin was brought by a plaint in 
G London, and defendant found pledges to 
4 New Abr. make a return, if a return ſnould be ad- 
376. judged; afterwards, and before any 
1 42) judgment, the record of the plaint and 
C 


'omb. 1, 2. pledges was removed by certrorari into 
2 Mod. 56. K. B. and upon a return awarded and 
an elongata returned, a /ci, fa. iſſued 
againſt the pledges; they appeared and 
demurred thereto. It was inſiſted that 
the benefit of the pledges was loſt, and 
they are diſcharged upon the removal 
by certiorari, which is no original; but 
if it had been by recordari, there it 1s 
ſaid, & ad eundem diem prefigas partibus, 
Sc. and afterwards, on great conſidera- 
tion, it was adjudged that the Fern 
are not diſcharged. Sce Weft. 2. c. 2 
2 Sid. 215. 
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OF THIS 
SECOND PART. 
Or BAIL in CRIMINAL Cases. 
C. 1. In what a BAIL. is, and is 


not granted. 


Of appeals. _ | 
2. What offences are. not bailable. 


G5 


y What offences are bailable. 
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C. 2. 


Of the Power of the Macrs. 


TRATES, and the CovmTs, to grant 
or refuſe BAIL. 


1. Of the power 4 the ſuſtice: of 


— 
A 


— 


Peace. 


2. The like of the juftices of Gaol. 
delivery. 


3. De lite of the court of TP 
Beach . 7! 


4. The like of the other courts at 
Weſtminſter. 


C. 3. 


5 · The like of the Aa; 


The PenALTIizs incurred by a 


neglect or abuſe of this power. 


———\ 


8. O/ granting Bait where i 
ought 10 be denied. 


2. Of refuſi ing or delaying Bait, 
when it ought to be granted. 


3. Of taking inſufficient BAIL; 
and herein whet is Jug 


| Ba. 
„ 


ANALYSIS. 


% 


c 4. How far theſe BAIL are liable. 


1. Of the nature of Recognizances, 
and. herein of taking the Bail. 


I. Recognizance to proſecute, 
| 2. Recognizance to appear. 


1 


| 


2. Of therr duty, privilege, and the 
extent of their obligation. 


3 0%. their diſcharge. 


C. 5. Of the ns ron ani; and BAIL 


thereon. 


C. 6. Of the Hazzas Corevs, and 
BAIL thereon. 


1. The Ac r rected. 
2. Caſes, where BALL granted there- 


ON, 
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ANALYSIS. : 


C. 7. Of Sox RTTES. | 

I. For the Prack. 

I. What it ir. 

2. When gramable, or mi. 

3. When 4 Tecognizante i" 
forferied. 

| 4. How ſame is diſcharged 
l * or ſuperſeded.” by 


2. For the GOOD BEKAVIOUR, 


PART 


In 


| 
, 
+ 


ae de 557 
PART K. 


r 


In WHAT Cass BAIL 18, "AND - | ll 
18 NOT GRANTED. „ 8 | 1 
ii: 


*.* 'The copious field which the 19 
above title opens to our view, has 9 
been traverſed with much care; 
however, it is far from the truth, 
that all which might be ſaid on ſo 
extenſive a ſubject is here colledted If 
together; the ſtudent will be led * 
on by the following extracts to 
ſearch deeper, and build his re- | 1 
ſearches on this foundation; he | it 
will find it ſatisfactory, that the | 
road to greater acquirement is made 
plat before him; and by follow. 

ing the track, he will anſwer the 
end of the preſent work : the or- 

[ der naturally divides this chapter 
into two parts: 


1. Niere Bail i is granted. 
2. Where it is not granted. 
L 2 Each 
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3 Ed. 1. c. 15. 
i 4 2 P. & M. not 
c. 13. 


1 


"BAIL GRANTED. 


Each of theſe require very -minute 
diſcuſſion, and therefore further 
recourſe muſt be had to method, in 
order to illucidate the ſame. 


Sect. I. In what Caſes Bal, is granted. 


#*.* As it would be a confuſion to 


arrange under different ſections, 
what perſons are bailable, and 
what offences are under the ſame 
predicament ; and as the books of- 
ten mention the perſon inſtead of 
the offence, et e contra, ſo it has 
been thought convenient to claſs 
them together under one title of 
offences bailable; and the like as 


to thoſe which are not bailable. 


TaE firſt and Leser ſtatute re- 


lative to bail for offences, and on which 


the ſubſequent deciſions have been 
chiefly founded, is the following: 
After ſetting forth what offences are 


bailable, the ſtatute enacts, That 


thoſe after-mentioned ſhall be bailed on 
their offering good ſecurity to the ſhe- 


Tiff, 
and 


for which he ſhall be anſwerable ; 
that without giving ought of thei 


goods. Perſons indicted of larceny, o 
ot light ſuſpicion, for petit larceny, that 
amounteth not to. above the value of 


1 2d. 


if not guilty of ſome other larcen 
aforetime 


þo 
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aforetime, or guilty of receipt of felons, 
or of commandment or force, or of aid 
in felony done; or guilty of ſome other 
treſpaſs for which one ought not to loſe 
life or member, and a man appealed b 
a prover, after the death of the prover if 
he be no common thief or defamed. | 
A prover is one who confeſſeth the 2 Inſt. 188, 
felony, and undertakes to prove another 
guilty of the ſame crime, which if he 
does, he ſaves his own life ; otherwiſe 
he ſhall be immediately executed. | 
Provers are not bailable becauſe they 2 Int. 188. 
are guilty by their own confeſſion ; but Co. Bail. 5. 
one appealed by an approver, if of good 
fame, may be bailed during the appro- 
ver's life. | 
If a man be appealed by a prover, &c. 2 Haw. g8. 
he may be bailed after- prover's death; Furn. 146. 
ſo he may by parity of reaſon, if the 
approver waive his appeal, or be yan- 
quiſhed. 
Sheriffs, coroners, Sc. ſhall let per- 23 H. 6. C. 9. 
ſons to bail, taken in perſonal actions, 
or becauſe of any indictment of treſpaſs, 
upon reaſonable ſecurities, having ſuf. 
ficient in the county, the exceptions 
will be noticed in their proper place, 


This ſtatute ſeems to admit, that for: & 2 P. & M. 
man/laughter, and all other homicides 3 A 
(except murder or felonies) the offender ; inſt. pores 
may be bailed by juſtices of the peace. Dalt 420. f. 
But if in caſe of man/aughter, though isi. 9: 
Debs Nh | it 4 Inſt. 158. 


A 
— ; 
A 1 — on 
- N ; 


rco P. II. XII GX ANTI. 


it be /e defendendo, and it does ſo appear 
to the juſtices, yet if the party accuſed 
confeſles the fact, or it is apparently 
known that he killed another, he can- 
not be bailed. If it is uncertain that 
he was the ſlayer, and the charge is but 
manſlauglier, he may be bailed ; for the 
act ſuppoſes, that in ſome caſes man- 
/laughter is bailable by law; ſo in the 
caſe of felony. | 
1 New Abr. So careful are our laws of the liberty 
219. ot the ſubjeR, that it is a rule in our 
courts that, in criminal caſes, bail 1s 
regularly to be.aftewed in ſuch caſes 
wherein it ſeems doubtful whether the 
päjerſon accuſed be guilty or not. | 
Salk. 104. All miſdemeanors are bailable; bail 
2 laſt. 189. js taken only where the matter flat. in- 
differenter, and not when the offence is 
2 H. H. 135. pen and manifeſt. And although a 
erſon be committed to be detained 
without bail or mainprize, yet if the 
offence be by law bailable, he that hath 
power of bailing may bail him. 
1 Burr. 179. A barrator is bailable, as appears by 
the warrant iſſued againſt him; which 
is, that he be brought before a juſtice 
of peace, there to anſwer the complaint, 
and to find ſureties for his perſonal ap- 
pearance at the next quarter ſeſſions. 
Co. Bail, e. 5, All acceſſories before and after the fad 
| Inſt. 190. are bailable, if there are not very ſtrong 
FV 
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preſumptions of guilt, Principals, ſuſ- H. - al 8 
pected only of "I glary and 7 obberx, Mt, 420, 
though indicted, may be bailed 

The party accuſed of treſpa afs, ar in Wood 620. 
any offence below felony, muſt be bail- 
able, unleſs ouſted by ſtatute, or un- 
leſs judgment be given; for if one hath H. P. C. 98, 
been indicted and convicted, and had LR. 4 158 
judgment, he cannot be bailed. 

He that hath dangeroufly hurt ano- H. P. c. gg. 
ther, may go under bail till the party 8 _ 
dead. But for this the juſtice ought to, gra __ 
be very. cautious how he takes bail, til 
the day and year be paſt; for if the par- 1 95» 
ty die, and the offender do not appear, 
ſuch juſtice is in danger of being ſeverely 
fined ; and the ſtatute makes no diſtinc- 3 Ed. 1. c.15 
tion between ſuch homicide as is mali- 
cious, and that which happens by miſ- 
adventure or in ſelf defence; and it 
ſeems agreed that juſtices of Peace who 
have power, at this day, to bail a man 
taken on @ light ſuſpicion of homicide, 
cannot bail any ſuch perſon for man- 
ſlaughter, or even excuſable homicide, 
if it manifeſtly appear, that he was 
guilty of the fact; let it be ever ſo plain, 
that it cannot amount to murder. | 

“Guilty of ſome other trefpaſs, for, Ed. :%. 15. 
which one ought not to loſe life or? Hay, 99. 
member.” It ſeems reaſonable to qua- 1 Burn, 143. 
lify the generality of this expreſſion in 
the above ſtatute, with this — 
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that ſuch accuſation ought to be either 


on a light ſuſpicion, or elſe that the of- 


fence be inconſiderable, or that it be 
not excluded from bail by ſome ſpecial 
act of parliament. 

x Burn. 141. If a perſon be brought before a jul: 

H. F. C. 96. tice, and it appears that no felony is 
committed, he may diſcharge him; but 
if a felony be committed, though it ap- 
pears not that the party accuſed is gvil- 
ty, yet he cannot diſcharge him, but 

muſt commit, or bail him. 

1 Lil. Abr. Bigamy is bailable; but in the caſe 

175. here referred to, the offender had been 
committed by a juſtice, and was bailed 
by the court on the return of the ha. cor. 

Mirror, 74, Thoſe who are impriſoned for any 
fine, or other pecuniary penalty, or pu- 
niſhment, are 10 be bailed; but quem, 
if this is the judgment of the court, it 
is as an execution, where no bail can 


be, unleſs it be 66 until ſuch fine be 


aid.“ 

co. Bail, e. 3. One indicted or appealed of rape, may 

44 Ed. 3. c. 3. be bailed, yet that was no felony at 
common law till Weſim. 2. c. 34. Vide 

4 Burr. 2179. Lord Ba/timore's caſe. 

Co. Bail, c. f. One indictment for mayhem, as cut- 

| ting out tongues, and putting out eyes, 
is bailable. 

88 A perſon qualifying himſelf after 
having liſted, ſhall be deemed as on 
duty, and diſcharged as ON common 
bail, (for any bailable offence.) 

Apr 
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A priſoner remaining in cuſtody, for Stra. 5. 
any offence, one year and a day, and 
no proſecution againſt him, ſhall be 
admitted to bail, 

Sickneſs in ſome. caſes will render aSta. 4. 
priſoner bailable, for the preſervation }9 wo 334- 
of his life; but this is not allowed, 
where it ariſes from his own act. Sir 
M. Wynaham and Mr. Harvey's caſe, 
who ſtabbed himſelf after commitment, 

And it has been granted after convicti- 
on, and before judgment. 

There is another caſe, where the ga. 9. 
court admitted a priſoner to bail, who 
was very ill, until he ſhould be better; + 
but he died in a few days after. | 

Defendant was convicted for keeping Stra. 531. 
an unlicenſed alehouſe, and was com- 
mitted for a month; ſee ſtat. After he 
had lain a fortnight, he brought cerſio- | | 
rart, and was admitted to bail, on the 1. 
return ; court being of opinion, that if | 
the conviction was confirmed, they could 0 
commit him in execution for the reſidue | 
of the time. Thus where a ſtatute in- 
ifs impriſonment, the court on cer!ice 
fart may admit ta bail, and after con- 
irmation, impriſon for the reſt of the 
time! 

In Farbery's caſe it appears, that de-Ealt 9 Geo. 
ſendant having been indicted for writ- . 8 . 
ing a libel againſt government, for want 


of appearance was outlawed; whereon 
| he 


8 
* 
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he moved the court for à writ of error, 
which the Attorney General oppoſed, as 
not being allowed in the caſe of the 
crown, without the leave of the King. 

The Attorney General moved this 
matter again at another day; when 


. Pratt, Ch. J. and Powys, J. ſeemed to 


think that defendant in diſcretion ought 
not to be hailed; but Eyre, J. and For- 


teſcue, J. were clearly of opinion, this 


was a caſe within the act of parliament 


for reverſal of outlawries, and therefore 


he ought to be bailed ; and. cited 2 Salk, 
504. that it was the reſolution of all the 
Judges in England, except Price and 
Smith, that the Queen could not deny a 
writ of error, but that it was grantable 
from right, and a principle of juſtice, 
(except in treaſon and felony ;) and the 
true reaſon why a perſon outlawed for 
treaſon or felony cannot have a writ of 
error, without the King's leave, is, be- 
cauſe it is a conviction ; and then the 


_ culprit has forfeited all he has, to the 


crown. 

Of this the court unanimouſly. thn ght 
it reaſonable and juſt, that defendant 
ſhould have a writ of error; and the at- 
torney general immediately ſigned a 
warrant for a writ, and conſented to his 

being bailed to appear accordingly. 


De 


1 
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De Cafiro was committed by an order Forteſc. 19 
of the ſectetary of ſtate for being a /py, 
and having been impriſoned a year and 
an half, was admitted to bar}, and no 
proſecution being had againſt him, he 
was diſcharged ; a ha. cor. would not lie 
in this eaſe, for he was an alien. 


+. * Before the cloſe of this ſection 
it may be well to ſhew wherein ; - 1 
bail is granted in caſes of ArpeAL. b 


If any perſon charged as principal or3 H. 7.c. :, 
acceſfary be acquitted at the King's ſuit 
within the year and day; the juſtices 
before whom he is acquitted, ſhall not 
ſuffer him to go at large, but either re- 
mit him again to the priſon or elſe let 
him to bail, after their diſcretion, till the 
year and day þe paſt, 

An appeal is an accuſation of one Wood 627. 
againſt another to attaint him of felony, 
by words ordained for it. This is al- 
ways at the ſuit of the ſubject. It is Brad. I. 3. 
the party's private action, proſecuting. oo 
alſo for the crown in reſpect of the fe- 7 
lony; and it is a lawful declaration of 
another man's crime, being felony at 
leaſt, before a competent- judge, by one 
that ſets his name to the declaration, 
and undertakes to prove it upon the 


penalty that my enſue for the con- 
e trary, | 


In 
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In caſes of appeal brought by the 
plaintiff, in fe/ony, within the year and 
day, he muſt find in full county, two 


ſufficient pledges diſtrainable to the ſhe. 


riff in whoſe bailiwick the felony was 
committed, that he will proſecute his 
appeal according to the law of the land, 
And if ſeveral be appealed, let two 
pledges to proſecute be entred, and the 
appeal to be ſeparate againſt each per- 


ſon. Thus ſtood the old law; but in 


Mirror, 73. 


Waite's caſe, where ſeveral appeals were 
brought againſt the principal and ac- 
ceſſories, the court reſolved they ſhould 


all abate but the firſt. If plaintiff makes 


default in appearance at the next coun- 
ty court, he may reſume his appeal, on 
finding other pledges, ſo as he pray it 
within a year and a day. : 
Some appeals of mortal offences, al- 
though they are not bailable by law, 
nevertheleſs they are ſuffered to be 
bailed, when they are brought into the 
gaol; as, —— the appeals of murder, 
robbery, burglary, larceny, or out of 
priſon, where it is found that they are 
wrongfully appealed ; and for ſuch caſes 
was the writ de odio et ati4 invented. 
Thoſe who are condemned to have cor- 
poral puniſhment, are not to be bailed; 
but it is otherwiſe of thoſe who are im- 
priſoned for a fine, or any other pecuni- 
ary penalty or puniſhment. 
2 | Appeals 
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Appeals of murder brought by a wi-7 Jo. 210. 


dow, and upon the return of the writ. 
the appellee appeared, and it was prayed 
that the appellant might be admitted to 
proſecute per aitornatum, and a warrant 
of attorney under her hand and ſeal 
was produced, and acknowledged by her 
in perſon (for otherwiſe it muſt have 
been proved) and thereupon ſhe was 
admitted to proſecute accordingly, and 
the warrant was filed, and the appeal 


arraigned at bar in French; and the 


appellee being at the bar was arraigned 


by the clerk of the civil pleas, and 


pleaded Not guilty, and was bailed 


corpus pro corpore, to appear the laſt day 
of the term, de dre in diem. 


The appellant made-his appeal in Fleta c. 34. 


perſon, and gave pledges to prove his 33. 


accuſation ; as appears by the following 
paſſage in Flea, tranſlated by the inge- 


nious Mr. Kelham in his Britton—* If Kel. Brit. 
the appellant be vanquiſhed, he is to be“ '#* 


committed to priſon ; but his pledges 
to proſecute ſhall not be amerced, and 
becauſe he fought in maintenance of 
our peace, his puniſhment ſhall be mi- 


tigated ; but if the appellant withdraw 


himſelf, then both he and his pledges 
ſhall be in the king's mercy, and he be- 
ſides committed to gaol.” | 


Lille | 
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Kelyng go» Liſle was indicted for murder, and 


Dier. 42, 297. 


2 Inſt. 185. 
10 Jac. Co. 


found guilty of manſlauguter, the pro. 
ſecutor appealed in murder, and the 
priſoner applied for bail. The court 
was much divided, and took time to 
conſider, Whether one convicted of 
manſlaughter could be bailed before he 
had his clergy. The caſe of Dyer 297 
& 42. is, That be cannot be bailed; 
which may be admitted to be law, for 
tho? juſtices of oyer and terminer and 
gaol delivery might not bail in ſuch a 
caſe, yet the King's Bench is not re- 
ſtrained from bailing by S!. 1 W. c. tg, 
but hath a liberty of bailing by the 
common law, if the perſon be not at- 
tainted. And ſo was it done in 
this court, upon the like conviQion 
of manſlaughter, upon a trial at the 
bar: The court, without calling the 
party to judgment, took time to adviſe 
until the next term, and bailed the pri- 
ſoner then to appear. Afterwards at 
another day, it was queſtioned, whe- 
ther the court could call Le to know 
what he could ſay, why judgment 
ſhould not be given againſt him, and if 
he ſhould demand the benefit of his 
clergy, allow it to him. And after ar- 
gument at the bar, it was adjudged, 
that . foraſmuch as there. was a record 
of conviction returned to X. B. the 
court ought to proceed to judgment 
thereon, though there was an appeal 

returned 
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returned to be commenced.” For bre- 
vity's ſake we muſt refer to the ſpecial 
reaſons for this judgment given by the 
court. Suffice it to ſay, that the court 
did arraign Lie upon the conviction of 
manſlaughter, and he demanded his 


clergy, which being allowed to him, he 


read as a clerk, and was burnt in the 
hand. 


It appears by this caſe, that a perſon 


convicted of manflavghter may be ad- 
mitted to bail, although an appeal be 
brought and then depending. 


159 


Defendant was indicted for murder, Bult. 35. 


and the trial coming on, the proſecutor 
alledged there had been great labouring 
of the] urys and did not proceed, but 
brought an appeal; and though the in- 
dictment did thereby ſtill continue, yet 
it being the proſeeutor's delay, defend- 
ant was admitted to bail; but Crooke ]. 
faid, If the labouring the j jury had not 


been proved, peradventure he would 


not be bailed. 


In an appeal of murder ; although ih. 4. 


argument was not brought on in three 
years, the court would not admit de- 
fendant to bail without the appellant's 
conſent, and for want of which priſoner 
was remanded. 


In the caſe of Bamtbrid, ge & another, Stra. 854. 
the court ſaid, the would bail, in all! rae his caſh 


caſes after —— on the indi ment, 


unleſs the judge was diſſatisfied with 


the 


160 


2 Stra. 858. 
Hil. 3 G. 2. 


charged, the appellant not appearing. 
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P. II. 
But if he be convided Ml ; / 


the acquittal. 


of murder, and be pardoned on the re. for 


port of the judge, he cannot be admit. and 
ted to bail in caſe of appeal; for the MW #8! 
preſumption is againſt him. Thus it don 
ſeems decided, that if he be pardoned and 
pending the appeal, he cannot 1n this the 
latter caſe be bailed, but muſt wait the Ill 3 
affirmance or diſaffirmance of the judg- Il for | 
ment. 5 
But in a ſubſequent caſe of Pyle v. ¶ bot 
Grant; it is clear, an appellee is not p. 
bailable, if convicted on the indiament, ind 
although pardoned. 'The caſe was in take 
an appeal of murder; it appeared that I hut 
the defendant was convicted on the in- dot! 


dictment, but pardoned on the report of Ind 


the judge, and after iſſue joined on the WE? ſe 
appeal he moved to be bailed, which was fre, 
refuſed, the preſumption being againſt A 
him; contrary to Bambridge's caſe. But ſuch 
a trial at bar being ordered this term, be © 
and the appellant having taken .no ſtep uly 
to bring it on, but upon the day ap- 1 
pointed moving to put it off to a fur- WW 
ther day; the court took the appellee's of 
own recognizance in cool. to appear the Nd 
laſt day of the term, and ordered that thc 
nothing ſhould be done as previous to ail 
the day appointed for the trial; that if . 


there was a diſcontinuance, the appel- en 
lee might take advantage of it; and 


the laſt day of the term he was 4. 


A ſpecial 


— 
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A ſpecial verdict on an indictment 2 Stra. 1203. 
for murder was found at the O/d-Batrley; 
and removed to B. R. But before the 
argument, defendant obtained a par- 
don, which he pleaded on his knees, 
and it was allowed. On the part of 
the proſecution it was inſiſted that by 
H. 5. ci i., Bail ought to be required 
for his appearance to anſwer an appeal; 
an affidavit , being. produced, that the 
brother and heir was beyond ſea, but 
expeted in time; and alſo that by g 
and 6 W. and M. c. 14. the court ſhould 
take ſecurity for the good behaviour. 
But the court ſaid, that this caſe was Kel: 25. 
not ſuch as the act of parliament meant, 
and this being to ſubject the priſoner to 
a ſecorid trial; which he was not be- 
fore, not being indictable till the time 
to appeal was elapſed, till this act gave 
ſuch a proſecution ; it was therefore to 
be conſtrued ſtrialy and confined liter-. 
ly to an acquittal by verdict on an ar- 


F agnment. at the king's ſuit ; and it wasKel: 24, 104. 
. Woaterial, that no inſtance could, be ſhewn 
s requiring ſuch bail on pieading a 


pardon, On the contrary, Bowen (in 
Mich, 8' Ann) was diſcharged without 
bail, Acquittal muſt be underſtood in 


if Wcourſe of law, and not an interpoſi- 
|. Won of the crown's mercy: | 

d The other point as to ſureties for 
- Jod behaviour, was declined by the 
ort, though the council for the pro- 
al M ſecution 
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ſecution refuſed to waive their demand, 
and the priſoner's counſel had them 


Salk. 61; 


ready; there having been no inflance per 
fince making, the act, and this being ma 

merely diſcretionary, and there appear- WU 
ing ſome favourable circumſtanees in I the 
the verdict. tior 

If an appellee plead. an eacommunica. MW | 
tion in diſability of the plaintiff, it ſeetns ¶ tho 
they may bail him till plaintiff ſhall be MW 
abſolved; for otherwiſe the appellee MW An 


P. C. n. might live in priſon for ever, without Il bec: 


akon” opportunity of coming to his trial. inte 
ſons 

H. Caſes, where Baru ir wot granted. Wl vic 

5 | | cant 

Weſt. 3. From the two principal ſlatutes rela- ¶ But 
au ge . tive to bail in criminal caſes, the fol- pp 
& M. c. 13. lowing may be collected, as offenees not i or * 
2 100-220 bailable. out, 


Juſtices cannot admit to bail—on an peal 


129. | 
8 Com. accuſation of murder, treaſon, man- bim. 


295+ 


>, —ſuch as have abjured the realm—ap 
| provers, and perſons by them accuſed 


| laughter, if the priſoner be clearly the s at 
ſlayer, and not barely ſuſpected to be wr 
ſo; or if an inditment be found againſt 
/ him. Thoſe committed for felony, whe 


have broken priſon - perſons outlawed 


rſons taken with the mainour, 0 


Ns the act of felony—perſons chargeq ud 


with arſon—perſons excommunicated lie p 
taken by writ de excom. capiendb. 
F Other 
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Others are of a dubious nature, as lbid. 
Mienen defamed and known 
perſons charged with other felonies, or 
manifeſt or enormous crimes, not being 
of good fame —acceſſories, Sc. But as 
theſe are diſcretionary, they will be men- 
tioned under that head. 8 
In reſpect to perſons su7/awed, and Wood 619. 
thoſe who have abjured the realm, Dr. 5% 187. 
Mood thus explains the above ſtatutes: H. P. C. 101, 
An outlaw in felony cannot be bailed, 5. „ 
becauſe he is attainted in law. For the © © EG 
intendment of the law in admitting per- 
ſons to bail is, becauſe it is uncertain 
whether the party is guilty or no, which 
cannot be ſaid when one is attainted. 
But a perſon attainted by outlawry, may 
appear perſonally and plead m/nomer, 
or alledge error, in avoidance of the 
vutlawry, be it on indictment on ap- 
deal, and the King's Bench may bail 
tim, Thus one cannot be bailed who 
g attainted by verdiQ as well as by out- 
awry, Outlawed and excommunicate 
perſons ſeem to be put for examples 
omly in the ſtatute, implying, that all 
der perſons under the like circum- 
lances are excluded. 
Taken with the mainour ; 1. e. with the 
ming ſtolen, as it were in his hands, 
nd here non ſtat indifferenter whether 


e party is guilty or no. 


Thoſe who are in ward by condem- z H. 6. e. g. 
lation, execution, capias ut/agaium, or 
M 2 excom. 
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excom. ſurety of peace, or committed by 
the command of the juſtices, and vaga- 
bonds refuſing to ſerve according to the 
ſtatute of labourers. 
Co. Bail. A principal in murder is not baila- 
85 70 . ble 5 an acceſfary is. 
40 Ed &c. 2 Blackerb. 55. 40 Ed. 3. c. 3. 
Stra 1138. A prifoner poſitively charged by one 
5 perſon with a robbery was not bailed, 
though ſeveral affidavits of an alibi were 
ſworn and read; he muſt be remanded 
Stra. 536. to take his trial (See pf.) But error 
lies on the award to remand, where the 
court refuſed to bail. 
Salk: 106. Upon error of a conviction for a for- 
. cible detainer, which had been removed 
Keb 3 by certiorari, on the motion for bail, 
Sid. 320. grounded on theſe caſes in margin. It 
2 Keb. 173. was urged, e contra, that in error to re- 
verſe an outlawry the court will take 
bail, but not to reverſe a judgment on 
an indictment, At laſt the court re- 
fuſed bail, the offender being in execu- 
tion for a fine, ana having committed a 
very notorious breach of the peace in 
the heart of the city, though a long va- 
cation was coming on. 
27 Ed 3. Eb. If a man is ontlawed' of felony, and 


AMT. 3. pl. 10. SITE . | . 
e one receives him, and entertains him 


55. after the outlawry, he is not bailable. 

2 Blackerb. Although homicide et infortunium, (i. e.) 
54. miſad venture, or /e defendendo, are not 
1 Haw. 29 


C. 23. 25 Properly a felony, yet the juſtices of the 
og Tit. peace cannot bail the party, he muſt be 
ainprize. 


No. 11, 56, committed till the next coming of the 
575 78 juſtices 
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juſtices of Zyre or gaol delivery. It is 
ſaid, this is at the diſcretion ofthe judges, 


165 


If a man be wounded in peril of, plackerb. 


death, the party who ſo wounded him 
ſhall be arreſted, and not admitted to 


4 
Vet. 1.3E. 1. 


c. 15. 


bail until perfect knowledge had, whe- zHen. 7. c. 1. 
ther he who is fo hurt ſhall live or die. 2 Inſt. 186. 


that her phyſician and ſurgeon might 
viſit the proſecutor, whom ſhe had 
tabbed with a pen-knife, when his 
wound was reſſed, that they might 
teſtify to the court that he was out of 
danger, in order that they might bail 
her. But per curiam, There never was 
a motion of this nature, eſpecially ſo 
early as this is; the courſe is for the 
friends of the party injured to lay his 
condition before the court, when the 


then we may order ſuch an attendance 


ſent the defendant has no right to de- 
mand it. 

A man committed by the privy coun- 
d ©! is not bailable. So if by the King's 
m berſonal command. 


ſeq. 16 Car. 1. c. 10. pt. 8. 1 Rol. Rep. 134. 219. 
.) Sir Nicholas Poyne and his ſon were 


ot ¶ indiged for murder, and committed to i. 3 Ja. 1. 


Bulſt. 7. 113. 
1 Rol. Bip: 
268, 


he Wl the Mar/halſea, without bail or main- 
Prize. 


Roll. Rep. 
268. pl. 43. Latch. pl. 2. Poph. 163. 


Sarah Saliſbury moved for bail, angStra. 547: 


oppoſe the bailing ; if they do not this, 


for our own ſatisfaction; but at pre- 


1 And. 208. 
but ſee Haw. 
K 
ae 


1 Rep. 297 
2 Blackerb. 
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prize, The King's Bench when Sir Ed. mi 


Coke was Ch. J. was moved to bail them, iſ] ing 


and it was refuſed; and Coke declared, Po 


that for the death of a man he would the 
not bail any one. 10 


Stra. 911, Murder is not bailable; manſlaughter bei 
GH Sal. is bailable: and although the coroners f to 
1%½%/ũ⁰ Inqueſt ſhould return manſlaughter, yet. itn 
| if the. depoſitions to ground the motion, ſi c 
were murder, the court would not ad- be 

mit to bail; and, e contra, if they prc 

a mounted to manſlaughter, and the co- pra 

roner's inqueſt was murder, they would the 

FR admit to bail, p ma 
dun Bias: One indicted of conſpiracy, 272 
55 Bail, © « that with others conflitied falſely tolM bai 
indict another of murder or felony,” by to 
means whereof he was indicted, andi wh 
afterwards convicted, ſhall not be bail- gu! 

ed; this was the reſolution of all the by 

judges on the queſtion demanded b 

Edward Ill. as appears by 27 Lib. Aſſiz. 1] fen 

x Lil. Abr. One that flands indicted for felony oi vil 
175. forgery, ought not to be bailed until h not 
have pleaded to the indictment; for th libe 

parties ſhall be conceived to be gviltyll be 

of the crime until they plead ; and cou 

there is difference between criminal of I 

fences and civil actions. vpe 

27 E. 3. e. 1. One committed on 4 jodament ol «s | 
i Lil. Abr. premunire is not bailable. wh 
ou. Defendant ſhipped goods at Brazil gui 
vid 143- without paying the cuſtoms, but pro « 
miſc dea 
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miſed to pay them at Liſbon, and offer- 
ing to ſell the goods in England, the 
Portugueſe ambaſſador complained to 
the privy council ; and he ſtill refuſing 
to pay them, they committed him; and 
being brought up by hg. cor. he moved 
to be bailed, but it was oppoſed, becauſe 
it might cauſe a breach between the two 
crowns ; but the court inclined he ſhould 
be bailed, and if the matter could be 
proved he might be indicted, but they 
prayed time to inſpect the return before 
the filing it, and therefore he was re- 
manded, 

Acceſſories to felonies are not to bez Haw. 102. 
bailed, unleſs they be of good reputa- Burn, 146. 
tion; and it ſeems to be ſettled, that 
where there are ſtrong preſumptions of 
guilt, ſuch acceſſories are not bailable 
by Hat. 3 Ed. 1. c. 18. 

When the ſtatute ordains that an of- Dal. C. 167. 
fender ſhall be impriſoned at the King's Burn. 147. 
will or pleaſure ; there the priſoner can- 
not be bailed, till he hath redeemed his 
liberty by ſuch fine or ranſom, as ſhall 
be aſſeſſed by the King's juſtices in his 
courts, 

It ſeems that thoſe who are taken 2 Haw. 9s. 
upon freſh hug and cry, are not bailable, 

s being to be accounted amongſt thoſe 
«> are under a violent preſumption of 
pvilt, | 

One indicted and found guilty of the co. Bail, c.;. 
irath of a man by miſadventure, as by cites 3 Ed. 3. 

caſing 954 


XX. BAIL NOT GRANTED. 


._ caſting a ſione over a houſe, and b 


chance killing a man, woman, or child, 
is not bailable. ' 


Mirror, 74. Thoſe who are condemned to co 
nul puniſhments, are not to be bailed; 
but it is otherwiſe, in caſe of fine and 
impriſonment. 


12 Mod. 345. One charged with buggery iö not to 
be bailed. 
2 B.. Com. If a man be acquitted on an indid- 
315. ment of murder, or found guilty and 
| pardoned' by the King, ſtill he ought 
not in ſtrictneſs to go at large, but be 
impriſoned or let to bail till the year and 
day be paſt, by virtue of 3 Hen. 1. e. 
1. in order to be forthcoming, to anſwer 
| any appeal for the ſame felony, not 
having as yet been puniſhed for it. 
| Perſons guilty of concealing or carry- 
ing off from the premiſes goods diſtrain- 
ed, under the value of 500. on oath, or 
kffirmation of the landlord, before any 
Juſtice of peace, ſhall' be adjudged to 
pay double their value; and on negled 
or refuſal to pay the ſame, it ſhall be 
jevied on theit goods by diſtreſs; and 
for want thereof, the juſtice ſhall com- 
mit to hard labour, without bail or 


mainprize for fix months, unleſs the mo- 
1 Burn, 155. 


Burr. Mansf. hey be ſooner paid. And the ſame order 
399- iſſues againſt thoſe who aid or aſſiſt. 
17 G. 2. Players unlicenſed, &c. having no 
. 5. L 8. ſettlement where they act, to forfeit 5ol.| 
Ho to 1 levied by diſtreſs,” and in e 

| thercol, 


th 


P. II. 


thereof, to be committed for a time not 
exceeding ſix _—_— without bail or 
mainprize. 

But this power of granting or refuſing 
bail, muſt be referred to 25 next Mn. 


C H A P. II. 


POWER OF THE JUSTICES. 


Of the Power of the MaGISTRATES 


and the CovuRTs, to grant or reſuſe 
BAIL. | 


992 It was the intention to claſs all 
"the following articles under the two, 
plain heads of, caſes bailable, or 
not ; and the reader will perceive 


2562 9% AR. 25 5. cw 9d... 


chapter; but it ſeemed more re- 


ore in addition to thoſe caſes reſ- 
pecting the purport of this ſecond 
chapter, the following may be pe- 
ruſed. 


SECT. I. Of the power of the USTICES. 
Szcr. II. Of that of the Juſtices of gaok- 


delivery. 


Bench. 
Sect. IV. Of that of the other courts at 
Weſtminſter. 
Sect. V. Of that of the PARLIAMENT. 
Of all theſe i in their ſeveral orders. 


SECT» 


this intention in the foregoing 


r to divide them, and there- 


cr. III. OV. that of the court of King's 


169 


170 


4 Com. 294. 
. 


be taken; but in felonies and other of- 


IR. 3. c. 3. 


P. II. row OF THE JUSTICES. 


Seer. I. Of the power of the Jusrtcxs, 


WuEN a criminal is brought be. 
fore a magiſtrate, and the evidence there 


examined is ſufficient to warrant his 


* 


commitment for the offence, in order to 
take his trial, the delinquent in inferior 
crimes ſhall be at liberty to find bail; 
or in other words, Sir V. Bl/ackflone 
fays, where bail will anſwer the ſame 
intention as commitment, it ought to 


fences of a capital nature, there no bail 
can be a ſecurity equivalent to the ac- 
tual cuſtody of the perſon, . 
The ſtatute enacts, That many per- 
ſons having been arreſted and impriſon- 
ed for ſuſpicion of felony, ſometime of 


malice, and ſometime of light ſuſpi- 


on, and ſo kept without bail or main- 
prize, the juſtices are impowered at their 
diſcretion to-let ſuch perſons to bail or 
mainprize, in like form as though they 
were indicted thereof of record before the 


ſame juſtices at their ſeſſions. But this 


ſtatute, ſo far as it gives power to a ſin- 


3Hen. . e. z. gle juſtice, is repealed by 3 H. 7. c. 3. 


Two juſtices of the peace (1 Quo.) 
have power to let to bail perſons ſuſ- 


pedted of felony, or others bailable by 
Jaw, until the next quarter ſeſſions or 


. gaol delivery, and there ſhall certify the 


ſame in pain of 10/ 
| | Juſtices 
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Juſtices of the peace cannot let to! &2P:&M. 
bail any which are forbidden to be bailed & P. & . 
by Veftm. 1.c. 15.; and none arreſtedc. 10. 


for manſlaughter or felony, or ſuſpicion 
of manſlaughter or felony, being baila- 
ble by law, ſhall be let to bail by the 
juſtices, but in open ſeſſions, or by two 
juſtices (1 Qu.) at leaſt being preſent 
at the time of ſuch bailment.; which 
ſhall be certified in writing, with the 
examination of the priſoner taken be- 
fore the bailment at the next general 
gaol delivery under a penalty, &c. 


Sir Jon Kelyng explains this ſtatuteKcl. Rep. . 


further, and ſays, that all theſe recog- 
nizances and bailments ſhall be ſo cer- 
tified into court before noon ; for that 
they being kept longer out, it often 
happens, that ' felons and other offen- 
ders eſcape the proſecutor's witneſſes, 
and parties being wearied out with de- 
lays and attendance, beſide many other 
great miſchiefs. 


And the ſaid juſtices have power to 


bind all ſuch by recognizance, as do de- 
clare any thing material to prove the 
offence, to appear at the next general 
gaol delivery to give evidence againſt 
the party on his trial ; and ſhall certify 
the ſame in like manner. But in London 
or Middleſen, and in other cities and 
towns corporate, the juſtices may let 
priſoners to bail, as they might before 
this act; but when they do, they muſt 
certify as above. This 


I72 


4 New. Abr. 


$22. 
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| This latter ſtatute was occaſioned by 


the juſtices of the peace having abuſed 


the former ones, in bailing in the name 
of tuo, where one juſtice only was pre- 


ſent, and for offences not bailable; and 


2 Haw, 0s, 


3 Ed. 1. c. 15. 


2 Haw. 99. 
r Burn, 144. 


therefore this ſtatute declared what of. 

fences were bailable or not, with the 

above reſtrictions, which ſee before. 
And heace it is that a juſtice of the 


peace cannot admit to bail, unleſs for 


an offence directly tending to a breach 
of the peace, the reſtraint whereof is 
the chief end of his office; or for an 
offence by ſtatute put under the cogni- 
zance of one juſtice, or for an offence 
indictable at the ſeſſions. | 
- Amongſt the perſons bailable or not, 
others are mentioned to be of a dubious 
nature, and as fuch to be at the diſcre- 
tion of the juſtice, viz. thieves openly 
defamed and known; - perſons charged 
with other felonies, or manifeſt or enor- 
mous offences, not being of good ſame; 
acceſſories in felony, not of good fame. 
And on this ſtatute it is thus com- 
mented : that thieves openly defamed 


or known, ought not to be bailed for 


any freſh offence, where there is any 
| Probable evidence againſt them, But 


this ſeems, in a great meafure, to be 


left to the difcretion of the perſon who 
has power to bail them; who, on con- 


ſideration of the circumſtances of the 
| whole 
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\ 


whole matter, and the probabilities on 
both ſides, if he finds it reaſonable, | 
ſtrongly to prefume them to be guilty, 
ought not to bail, but commit them. 
So likewiſe “ perſons charged with 
manifeſt offences” in the ſame ſtatute, 
ſeems to be underſtood of inferior crimes 
of an enormous nature, under the de- 
gree of felony ; as, dangerous riots, ex- 
orbitant reſcouſes, miſpriſion of treaſon, 
premunire, and ſuch like heinous of- 
fences ; yet it ſeems, in a great mea- 
fure, to be left to the diſcretion, to- 
judge in what caſes the crime is ſo fla- 
zrant and. enormous, that they ought 
not to have the benefit of the ſtatute. 


crettonary power of admitting perſons. 
to bar, who have given a dangerous 
wound. 


Mary has prefcribed V. 1. as a pat- 
tern for juſtices to follow, in relation to 
bail, and it therefore follows, that a 
perſon under an actual arreſt for any 
crime declared to be irrepleviſable by 
that act, cannot be bailed by any 
juſtice ; yet, if a perſon at large be only 
accuſed of any ſuch crime on a flight 
ſuſpicion, before a'juſtice of the peace, 

7 it. 


Haw. 99, 


Thus every juſtice of peace has a diſ-2 Haw. 103. 


The authority given to one juſtice of r New Abr. 
the peace, by Adu. 1. c. 18, has al- 25 
ready been mentioned; and although; &:Þ 4 M. 


the ſubſequent ſtatute of Philip ande. 13. 


P. II. rowen-or THE jvsriczs. 


it ſeems, that the juſtice ought not to 
commit him, but ought to take ſurety 
from him, to appear before a proper 


Rol. Rep. Alſo this latter ſtatute, expreſsly men- 
— © oc tioning the bailing of perſons for man- 


1 19. perſon impriſoned on a flight ſuſpicion 
of a fact appearing to be no higher an 
offence than manſlaughter; and much 
more, if it appear to amount to no more 
than homicide by miſadventure, or in 
ſelf-defence ; but the juſtices ought: to 
be cautious, that the offence does not 

2 Blackerby amount to murder ; alſo that there are 

50. no violent preſumptions that the party 
did the fact: for if any ſuch appear, he 
ought not to be bailed, although it 
amount to no more than homicide by 
miſadventure or ſelf-defence. 

1 Bulſt. 147, Burn mentions it is a general rule, 

1 That ſo far as any perſons are judges of 

1 New Abr. 4 crime, ſo far they have power to bail 

221- ©... the offender: on which ground it ſeems 

E | Sik | 
Lamb. 347, Clear than any two juſtices (1 Q.) may 
common right bail perſons indicted 

at the ſeſſions; becauſe. they may heat 

and determine the indictment. : And 

alſo it hath been holden, that any one 

juſtice hath the like power; and this 

ſeems implied by 1 Rich. 3. c. 3. which, 

giving one juſtice power of —_—_ 

or 
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; for felony, © in like form as if ſach 
perſon had been indicted at the feffions,” 
clearly ſuppoſes, that if ſuch perſons 
had been indicted at the ſeſſions, they 
might have been bailed by one juſtice. 
And if any ſuch juſtice had ſuch power 
before the ſtatute, ſpecially relating to the 
wer of juſtices in granting bail, it 
ſeems that they have ſtill the ſame pow- 
er, in relation to perſons fo indicted of 
any bailable offence, under the degree of 
felony ; becauſe theſe ſtatutes ſeem not 
to reſtrain them in any fuch caſe, un- 
der the degree of felony, from any 
power which they might lawfully claim 
befofey it 6979 SU DEBT 08 | 
But it ſeems difficult to maintain the Haw. 105. 
power of one juſtice to bail a perſon for: eker 
any crime before indictment; unleſs by 
fome ſtatute it be limited to the cogni- 
fance of one juſtice, or be an offence di- 
rely tending to the breach of the peace; 


FS. ' 
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e, the bailing of perſons for which, ſeems 

of properly to come under them cogniſanee, 

ul as confervators of the peace. 

NS And Mr. Dalton ſays, if it is not in Dalt. c. 12. 
y caſe of felony, it ſeems that any one 

ed juſtice alone' may bail a priſoner, except 

af where it is otherwiſe ordered in particu-' 

1d ar inſtances by ſome ſpecial ſtatute. 80 


afterwards 4 $ 
The proceſſes, as well of capias as of C. 193. 
cutlaury, may be ſtayed by a faber ſedens 4 43- 


uing 


P. II. rower 0F/THE-JUSTICES. 


iſſuing from - other. juſtices out of ſefſi- 
ons, teſtifying that the party hath come 
before them, and found ſureties for his 


«wag 622. 
alt. 424. 
H. P. C. 106 


Ha. Pl. 102. 


2 Inſt. 290. 


1 Burn, 146. 


2 Stra. 848. 


or to pay his fine. | 


Bail may be taken by two juſtices 


(1: 2x0.) (others ſay, by one only) after 
judgment and proceſs iſſued thereon, in 
caſes under felony, or in caſe of treſpaſs 
or miſdemeanor, wherein bail is not pro- 
hibited by a particular ſtatute, But ſee 
29 Elia. c. 5. where one may appear 
without bail on a penal ſtatute. 

If a man be accuſed on light ſufpici- 
on, but there is ſtrong preſumption, 
or the defamation be great, the juſtices 
may refuſe to bail him. Aud this is 
alſo expounded, that they be of good 
fame. 425 PH ü | 

Juſtices of peace in England may 
commit a perſon. oftending againſt 
a law: in Ireland, in order to be 
ſent over. This was in the caſe of 


| King v. Kimberley, cited at large under. 
the head of Habeas Corpus, poſt.— And 


2 Blackerb. 


Ca. 180. 

Sce Haw. 
Pp. C. c. 61.” 
C. 4. 


there are ſeveral other inſtances of this 
practice in the books; but as the alli- 
ance between the two iſlands is of a 
different nature, at this period, query, 
how far this praQice can be continued? 

Juſtices of peace have a diſcretionary 
power of binding to the good beha- 


1 5 | N of 


— 
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Il. OF the power of the quſtices of gaol 


elivery. 
Juſtices of gaol-delivery, not being i New Abr. 
within the reſtraint of Z'e/tm. 1. may 228. 


bail perſons convicted before them of i a 2 


homicide by miſadventure or ſelf-de- H- . C. 101. 


fence, the better to enable them to pur- 5 2 2 7 1 
chaſe their pardon. | 2 Haw: 106; 


1 Re, un 
It ſeems in their diſcretion, to bail a C ND 


Jo" convicted before them of man-5j Haw. 166: 


aughter on ſpecial circumſtances; as, if 
the evidences were flight againſt him ; 
or, if he had purchaſed his pardon. 

And where ſuch juſtices have power Haw. 106. 
to admit perſons to bail; they may do 
it as well after their ſeſſion is over, as 
during the ſame. _ 

But it was adjudged that they could sak. 6. 
dot admit to bail perſons convicted of 
manſlaughter; but that it did belong to 
the King , Bench at their diſcretion. 


ton vidted of felony upon evidence, by 2 Haw. 114. 

which it appears plainly to the court 

that he was not guilty. 

m. Of the power of the Court of King's 

N Bench in caſes of Bail. 

ö This court, ſays Mr. Bacon, by the, New. Abt. 

penitude of its power, may in diſcretion 223: 

mit perſons to bail, though commit=g 3184 41 

led for erimes not bailable by thoſe z Salk. g1, 

, on conſideration of the nature fi. __ . 
ind cixcumſtances of the caſe. 2 Rey, 058. 

12 Mod. . 156. 2 H. P. C. 112. Ray. 381. 


And 


They may admit to bail any perſon crompt 14. 


3 
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2 And although not tied down to the 
Ball. 8, rules preſcribed by Weſtm. 1. yet the 
2 Haw. 114. court will not bail any perſon there de- 
1 clared to be irrepleviſable, without ſome 
H. P. C.104. ſpecial motive to induce the court to 
. bail; as in caſes of perſons attainted for 
5 Mod. 454. felony, or 1 otoriouſly guilty of treaſon 
5 or manſlaughter by their own coufeſ- 
ſion. g 

5 H. 5. e 16. And for any error in an outlawry, to 
2 Inſt. 188. reverſe a judgment in an appeal of fe- 
lony, the court will bail at diſcretion. 

H. P. C. 101. So if a man be convicted of felony upon 
sid. 316. evidence, by which it plainly appears 
he is not guilty ; this court, as well as 

the juſtices of gaol-delivery, have power 

to bail. 

Kel. go: By Li/le's caſe, namely, man/laugh- 
ter, the King's Bench has power to ad- 

mit the offender to bail, although the 

juſtices of oyer and ferminer cannot. 

Skin. 164. This court may bail for treafon ; and 
in all caſes, where they cannot try the 
4 Bl. Com." party. And the court, or any judge in 
296. vacation, may bail for treaſon, murder, 
or any crime whatſoever, if they ſee 

good cauſe. 

A commitment for treaſon generally 

without expreſſing the ſpecies of treaſon 

is good; for the proceſs is the ſame 1 

10Mog one ſort of treaſon as in another. The 
* 334. court of K. B. have power to bat 

in bigh treaſon, notwithſtanding the 
ſuſpenſion of the habeas corpus act. And 
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on affidavit made, that the priſoner was 
in ſuch an ill ſtate of health, that longer 
confinement would bring his life in dan- 
ger, bail was granted. Lord Mantgo- 
mery's caſe; | 
So likewiſe in Biſſip's caſe, defend- i Stra. 9. 
ant was convicted of printing a ſeditious 
libel, and appearing to be in a very ill 
ſtate of health, was brought up, and 
moved for the judgment of the court, 
and to be admitted to bar/; Ch. J. ſaid, 
the offence is ſo great, that an adequate 
puniſhment may endanger his life, and 
to leſſen the judgment would be an ill 
precedent; therefore bail him for the 
preſent, and we will give judgment 
when he is better; the defendant in 
. oool. and two ſurcties in 1000/7. each. 
d [t is true the flat. 3 Ed. 1. c. 15. only Burn, 141. 
he preſcribes who ſhall or ſhall not be let to 
bail by the ſheriff; but by f & 2 B & 
nd M. c. 13. it is enacted, that no juſtice 
the er juſtices of peace ſhall let to bail or 
in vainprize, any perſon not rep/evi/able 
ler Ml 3 Ed. 1. And this is explained thus, 
ſee Ml tbe ſheriff ſhall not replevy them by the 
common writ de homine replegiando, nor: luſt. 18g, 
without writ, that is, ex officio; but all! Burn, 145. 
or any of theſe may be bailed in the 


Ung's Bench. i | 
If a principal or acceſſory be acquitted z H. 3. e. 1. 
vithin the year and day, it is at the 
wurt's diſcretion, to remit him or let 
; N 2 him 
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him to bail, till the year and day be 
paſled. 
4 Bl. Com. The power of this court to bail in all 
- : criminal caſes, according to the circum- 
in. 653. a : 
Salk. 165, ſtances of the caſe, manifeſts the wif. 
Stra.-91t. dom of our law; to allow bail to be 
upp bis taken commonly for ſach enormous 
1 Anders. crimes would greatly tend to elude the 
_ 10 publiek juſtice; and yet there are caſes, 
C. 1. c. 3. though they rarely happen, in which it 
would be hard and unjuſt to confine a 
man to priſon, though accuſed even of 
the greateſt offence. The law has 
therefore provided one court, and only 
one, which has a diſcretionary power of 
bailing in any caſe ; except only to this 
high juriſdiction, and of courſe to all 
inferior ones, ſuch perſons as are com- 
mitted by either houſe of parliament, 
fo long as their ſeſſion laſts ; or ſuch as 
are committed for contempts by any of 
the King's ſuperior courts of juſtice, 
23]H.6.c.28- By 13 Car. 1. c. 16. and 16 Car. 1. 
c. 10, where commitments by privy 
Rol. Rep. council do not with convenient certain- 
334- 192» ty expreſs the crime alledged againſt 
Con. Moor the party, he ought to be bailed. 
FN. B. 66. S. P. C. 72. Cro. Car. 507. 579. 593. 1 Ruſh. Col. 458. 


2 Haw. 107. But in a former very reſpectable au- 
thority it is laid down, that where the 

crime is ſpecified in the warrant, this 
court may bail perſons committed — 

pert f the 


bu — — <> - ok. 2 r Wis 


* oy 


3 


POWER OF KING's BENCH, P. II. 181 


the King's ſpecial command, or by the 

order of the privy council; I do. not 

find, ſays Serjeant Hawkins, but thats Mod. 78. 
wherever a commitment by the privy.' 3s 143: 
council hath ſpecially expreſſed the 2988. 
crime for which the party hath been! Leon. 70. 
committed, this court has always hd 539 
mitted him to bail on the like circum- 

ſtances, on which, in diſcretion, it will 

zrant bail on other commitments : and 

wherever it has appeared that perſons 

have been impriſoned by colour of an 

uſurped authority, pretended to be de- 

rived from any patent whatſoever, con- 

trary to law, it ſeems that the ſaid 

court hath always diſcharged ſuch per- 

ſons ſo impriſoned without bail, See 

further. 

Thus having full confidence that both 2 Haw. 110. 
houſes act within their juriſdiction, 
wherever it ſtands indifferent upon the; Keb. 792. 
return of a ha. cor. whether a commit. . Mod. 144. 
ment by either houſe were ftrily legal 224. mY 
or not, and the parliament be ſtill fit- Carth. 131. 
ting, I can find no precedent, ſays he, | Show. __ 
that the priſoner hath been bailed by — 
the court of King's Bench. 

But this court may diſcharge any one 2 Haw. 110, 
committed for contempt of either houſe, xh g, 88 
aſter a diſſolution or prorogation, whe- 889. 3k 
ther he were committed during the ſeſ- Sd. 245. 
lons or afterwards, on account of the Mod. * 
uncertainty of their meeting again. But 157. 


a , arth. 132. 
Lord Danhy's caſe is mentioned as a f Hin eg 
proof 
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Sty. 397. 


Haw. 111. 


Show. 100. 


Raym. 381. 
Skin. 56, 
162, 163. 
Carth. 1325 


N. 


P. II. rowER oF KIN os BEXNCA, 


the ptorogation; for they bound him 


Y a 


proof that the court were of opinion that 
the commitment was not a voided b 


to appear at the next ſeſſion of parlia. 
ment, which was a confirmation of the 
commitment. 
But there is a caſe i in Styles where bail 
was refuſed to a man committed by 
2 and parliament for a ſeditious 
. 
Notwithſtanding the contrary doc- 
trine laid down in Sir F. Shower's Re- 
ports, yet it ſeems to be taken for 
granted in Lord Stafford's caſe, that 
this court may, in their diſcretion, bail 
a Lord upon an impeachment of high 
treaſon, which in that caſe they refuſed 
to do, not as a matter out of their 
power, but as a thing which they were 
not bound to do, and improper on con- 
ſideration of the whole circumſtances. 
And though the reaſons cited by Shower, 
ſeem proper to prove, that the court of 
King's Bench cannot diſcharge a pri- 
ſoner, from any impeachment in parha- 
ment whatſoever; yet they ſeem by no 
means to prove, that they cannot bail 
him. But it is doflrwable, that it doth 
not clearly appear, from either of the 
above mentioned Reports, whether any 
parliament were ſitting at the times of 
the motions for ſuch diſcharge and bail- 
ment, or not; but it is certainly moſt 
likely to preyail in ſuch a motion, when 


79 


POWER OF KING's BENCH. P. II. 


no parliament is ſitting, nor expected 
ſoon to ſit, and after the party hath 
been long in priſon; becauſe in ſuch a 
caſe, if he ſhould not be bailed, he 
might be perpetually impriſoned for a 
crime, without any opportunity of mak- 
ing his defence. 
See further, 2 Haw. 111. 
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If an offender be committed to priſon, Wood 621. 
he may be removed by ka. cor. to the Inſt. 189. 


King's Bench, which may bail him in 
all caſes, unleſs bail js ouſted by any 
particular ſtatute. „ 


Thus Dunn was committed (for aſ-; Burr. 2640. 


ſaulting a cuſtomhouſe officer with a 
club, in the execution of his office) un- 
til the next quarter ſeſſions, under the 
act of 13 & 14 Car. 2. c. 11. / 6, which 
expreſſes, that ſuch perſons armed with 
* clubs, or any manner of weapon,” 
who ſhould forcibly hinder, abuſe, &c. 
ſuch officer, and ſuch as ſhall act in 
their aid, ſhall be committed by the 
next juſtice of peace, or other magiſ- 
trate to priſon, there to remain to the 
next quarter ſeſſions, Sc.; the onl 
queſtion was, whether he was bailable ? 
The matter is clear enough, though the 
court ſeemed to claim a diſcretion, for 
they ſaid, this 1s not an application to 
our diſcretion; it is to be bailed of right ; 
and a caſe was cited, where bail was 
admitted by conſent, and ſo noted; but 
here the offender was remanded, 


In 


— 
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* 455. In caſes of unreaſonable delay of the 
Built. 86. proſecutor, of famine, of fickneſs, dif. 
2 558. temper, or where the life is in danger, 
Re O - 

T5: this court has power to bail. 

Cro. Ja. 356. Co. Lit. 289. 


1 = 5.c. 5s On a writ de excommunicalione capiends 
Bodeſpb. 23 defendant may be diſcharged from cuſ- 
c. 42. 1.25. tody, on putting in bail in this court; 
3 vad but ſheriffs or juſtices of peace cannot 
Saſk. 105, take ſuch bail ; but Salke/d cites a caſe, 
294, 106, to ſhew that this was de die in diem, and 
Nad. C. to render, if court ſhould adjudge the 
160. return good; while the return of the ha, 
e car. was under conſideration of the 
court: and it is a rule that while the 
court are adviſing, they have diſcretion- 
ary power to admit to bail or not, and 
the court will refuſe it if a falſe plea be 
put jn. 
Sce this caſe fully ſtated in chap. 6, 
ſ. 2. poft.] 

Bulſt. 89. There is a caſe in Bul ſtrode, where, 
on a ſpecial verdict on an indictment 
for murder, the party was refuſed bail. 

Sty. 371. A principal and his ſecond in a duel 

were found guilty anſlaughter (for 
killing the antagoniſt) only by the 
Grand Inqueſt; and being brought to 
the bar to þe arraigned for it, Were de- 
nied bail. 

2 Haw. 111, Bail have been admitted in many 

Area, 139 caſes by this court after informal com- 


f New Abr. 
225. h | mitments 
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mitments by Chancery; but it ſeems 
now that each court will put the moſt 
favourable conſtruction on each other's 


proceedings, and not intend that they 


ated beyend their juriſdiction. * : 


284. 
victed by ſuch courts, on conviction of Holt 590. 
the whole circumſtances of the caſe ;* NE 978. 
of which the court will receive infor- 
mation by ſuggeſtion, or affidavit, be- 
ing conſiſtent with the return of the ha. 
cor. | | | 
One counterfeited a ſtatute merchant, Black. 55. 
put a ſeal to it, and ſued out execution, 42 £9: 3: Ih. 
and took a ſeal from an old patent and 97 
put it to a protection; for which he was 


ndicted, and was not bailed. 


IV. O the power of the other courts at 
Weſtminſter ix reſpect io Bail. 


The courts of Common Pleas and Ex- 1 New Abr. 

chequer at any time during the term, and 226 
| : X 2 Inſt. 53,55, 

the Chancery in term or vacation, may 615. 
by the common law award ha. cor. for 4 loſt, 290 
any perſon committed for a crime under A. Fn 
the degree of felony or treaſon : and Daliſon 81. 
thereupon diſcharge him, if it ſhall? 23 1 

a 2 Mod. 198. 
plainly appear by the return that the 2 Hav. 116. 


gommit- 


*. 
* 
| 86 
” 
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commitment was illegal ; or, bail him, 
if doubtful. And in ſome cafes, the 


Ghancery may bail for felony. 


And by the ig. cor. act, any of theſe 
courts in term time, and any judge in 
vacation being of the degree of the Coif, 
may award /a. cor. for any perſon bail. 
able within the intent of that aR, for 
any crime under the degree of felony. 


V. Of the power of the PARLIAMENT 
reſpecting BALL. 


Under this head we may obſerve one 
general rule, that either houſe of par- 
liatment, during their ſeſſion, can bail 
any perſon by them committed, or ſuch 
as are committed for contempts by any 
of the King's ſuperior courts of juſtice, 


„ 
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C HA P. III. 


Or a NEGLECT or ABUsE of the Ma- 
GISTERIAL POWER, 


% Having repreſented the power 

of the magiſtrate and the courts, in 

ranting and refuſing bail, it may 
be well to ſay, that great caution 
is requiſite in this particular; and 
therefore it is the deſign of thig 
chapter to ſhew briefly, the penal- 
ties which are incurred by 


SecT. I. Granting BAIL where it ought 
to be denied. _ 


Sect. II. Refuſing or delaying Bar! 
where it ought to be granted. And of 


Sec r. III. Taking inſufficient BA1L. 


Stcr, I. Of granting B All where it 
ought to be denied. 


Ir Sheriff, or any other, let any Sewell ue g 
at large by ſurety, that is not repleviſa- 

ble, if he be ſheriff or conſtable, or any 
other bailiff of fee who hath the keep- 
ing of priſons, and be thereof attainted, 
he ſhall loſe his fee and office for ever; 
and if an under ſheriff, conſtable or 
bailiff, of ſuch as have fee for keeping 
1 | priſons, 
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riſons, do it contrary to the will of the 

3 or any other bailiff being not of 

fee, they ſhall ſuffer three years impri- 

ſonment and fine at the King's plea. 
ſure. 

25 Ed. 1. That juſtices of aſſize, when they 

(ſat. de fini- deliver gaols, &c. ſhall inquire if the 

— ſheriffs, or any other, have let out by 
replevin priſoners not repleviſable, or 
have offended in any thing contrary to 

flat. Weſt 1. and ſhall puniſh all ſuch 
offenders according to that ſtatute, 

4 Ed. 3.c.2. That at the time of the aſſignment of 
keepers of the priſons, mention ſhall be 
made, that ſuch as ſhall be indicted or 
taken by them ſhall not be let to main- 
prize by the ſheriffs, nor by none other 
miniſters, if they be not mainpernable 
by law; and to puniſh the ſaid ſneriffs, 
gaolers and others, if they do any thing 
againſt the ſaid act. 

That no juſtice or juſtices of peace, 

1 & 2.P.&M, ſhall let to bail or mainprize, any per- 
ſon declared not repleviſable by Weſt 1. 
And that the juſtices of gaol delivery, of 
the place where ſuch juſtice was guilty 
of that offence, ſhall, on examination 
and due proot thereof, fine him as they 
ſhall think meet, | 

Sir Jon Kelyng adds, on this head, 

Kel. z. with ſome degree of aſperity, that if 

any juſtice of the peace ſhall take bail 
where he ovght not, or wittingly or 
Fe willingly 


WW 
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willingly take inſufficient bail, and the 
party appear not, the ſaid juſtice ſhall 
not only be proceeded againſt according 
to law, but likewiſe be complained of 
to the Lord Chancellor, that he may 
be turned out of his commiſſion, 
It has been held alſo, that this is H. P. 97. 
puniſhable, as a negligent eſcape, | ats Faw. 89-" 
the common law; or as an offence; New Abr. 
againſt all the above ſtatutes. 2323. 
2 Blackerby, 
Juſtices of peace before they bail a 1 New Abr. 
man under commitment, muſt at their gn 55 
ril, inform. themſelves of the cauſe Dat. c. 114. 
for which he was committed; for if he2 Haw. 90. 
were, in truth, committed for a cauſe 
not bailable by law, it is no excuſe that 
he did not know he was committed for 
ſuch cauſe. h 
Upon an aſſembly of all the judges, itz Blackerby, 
was reſolved by them, and agreed to be? 
put in execution in all circuits, that if a 
man taken for felony be examined by a 
juſtice of peace, and it appears that the 
felon is not bailable by law, and yet the 
juſtice commits him to jail only, upon 
ſuſpicion of felony, not making men- 
tion of any cauſe for which he is not 
bailable ; and he is brought before two 
other juſtices, who not knowing of an 
matter why he ought not to be bailed, 
do bail him, theſe juſtices ought to be 
ined by the ſtatute, for they offend ifi &2P. & M. 
they bail him, who by Weſtm. 1. c. 13.“ 53: 
| is 
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is not bailable; and therefore they, at 
their peril, ought ſo to inform them. 
ſelves of the matter before they take bail, 
that they may be well ſatisfied that ſuch 
an one is bailable by law; and there: 
fore they are to obſerve well the ſtatute, 
of Weſim. 1. r. 15. who is bailable, and 
who is not, by the law. See Lord 
Goke's Treatiſe of Bail and Mainpriſe, 
before Coke upon Lit., which was wrote 


on purpoſe for juſtices of peace. 


Again, where a juſtice of peace took 
a recognizance of 10/. from his ſon, and 
81. apiece from two ſureties, to appear 


at the next aſſizes, the ſon having dan- 


Stra. 1216. 


gerouſly wounded a man, who died be- 
fore the aflizes, the juſtice was fined 
200). for taking bail. The fame juſtice 
of peace was fined 200. for giving a 
challenge, it being againſt his oath, to 
do any thing which may tend to a breach 
of the peace. | 

In the caſe of the King v. Clarke, de- 


fendant, as a juſtice of Surrey, commit- 


ted a man for ftealing a mare, and 
bound over the owner to proſecute. 
Afterwards, upon examining two other 


| perſons, he admitted the party to bail; 


the proſecutor appeared at the aſſizes, 
and grand jury found a bill, but the 
offender did not appear ; and the court 
granted an information againſt the jul- 
tice, declaring, they ſhould not have 
bailed the man themſelves, 

| „* But 
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„% But inaſmuch as it is neceſſary, 
for the protection of the public, 
that bail ſhould not be improperly 
allowed; fo is it likewiſe important 
that the liberty of every man's per- 
fon, in which there is a ſacred 
privilege, ſhould not be infringed 
for an offence, which does not in 
its nature carry with it fo great an 
atrocity, as to endanger his life, 
and therefore to render his perfon 
the only proper ſecurity for his ap- 

rance; and for this cauſe it is 
the buſineſs of this next ſection to 
point out. 


Il. The penalties of refufeng or delaying 
Bail where it ought 10 be granted. 


This is an offence at common law, : New Abr. 
and by ſtatute alſo ; it is puniſhable by _ 
ſuit of the party, or by inditment ; but iI þ © 
it is the duty of the party to find his 2 Hay. go. 
ſureties himſelf, and is juſtly committed p. Iz. 7. 
till he finds ſame. | 8 1 ; 

2 57. 

The ſtatutes relating hereto are the 
following: 

That if any withhold priſoners re-wg. 1. . 15. 


pleviſable after they have offered ſuf- 
licient ſecurity, ſhall pay a grievous 
amercement to the king: and if he 
take any reward for the deliverance of 

ſuch, 


— 44 ee Rada 


; _ 
* — 2 
8 83 CAL * e r 
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fuch, he ſhall pay double to the. pri- 
ne and ſhall alſo be in the great 
mercy of the king. 
This has been already cited in ano- 
ther place. And 

Moſt be referred to. the cliaptet on 
the habeas corpus : poſt. 

Exceſhve bail muſt not be required ; 


5 though what ſhall be called exceſlive; 
— muſt be left to the courts, on confidera- 


tion of the circumſtances of the caſe. 


III. Of taking infufficiem Bar Ly and heres 
after of What is ſufficient Bair. 


., Bail being nothing more than a 
"Fecurity for the appearance of an 
. offender, that juſtice may take its 
proper courſe in chaſtiſing his of- 
fence, it is neceſſary that a due 
attention be paid to all matters 
bailable, ſo as to make the ſecu- 
rity taken of conſequence fufficient 
to prevent the offender's abſcond- 
ing; for when the one be found 
on compariſon to be ſo far inferior 
to the other, that it is better wotth 
his while to elude juſtice; he may 
indemnify the bail againſt their re- 
cognizance by a ſum of money, 
and fo bid defiance to law; to re- 
medy which heinous aggravation of 
the offence; the following matters 
are neceſſary for ſtudy an — enlarge- 
ment. 


If 


— 
2 


raking INSUVFTtCIENT Bart. P. II. 3 
\ 


If the party, bailed by inſufficient?. F. C. 97. 
ſureties, do not appear according to they p. C. ” 
recognizance, the juſtice is flnable by i New Abr. 
the judges of aſſize; but if the priſoner g. 
do appear, he is ſafe; and if he finds; Bl. Com. 
himſelf impoſed on in taking inſuffici-295- 
ent bail, he may require the party to 
find better ſureties, arid to enter into a 
new recognizance with them, and may, H. H. 125. 
commit him on refuſal, for that in ſuffi- 
cient ſureties are no ſureties ; and may 
examine them, on oath, as to their ſuf- 
iciency, 975 | 

Taking inſufficient bail wittingly is Wood 622. 
likewiſe puniſhable by the ſeveral ſta- Welt. 1. 
tutes before cited. 3 


Thus if a juſtice admit a perſon to! New. Abr. 
bail by inſufficient ſureties, whom he 
knows not to be bailable by law, cor- 
wptly for lucre or reward, the court of 


it Wi king's Bench will grant an information 
1- Wicainſt him, or it is ſuch an offence for 
d Which he may be indicted. 

or | 

th 


y What is to be deemed Sufficient B41 bc 


No perſon ſhall be bailed for felony i New Abc. 


ty leſs than two ſureties; and it is ſaid 216. 80 
tot to be uſual for the King's Bench toy. P. C. y. 
; O 


bail Dalt. c. 14. 


27 Ed. 1. c. 3. 
4 Ed. 3. c. 2. 1 2 P. & M. e 13. 


/ 


| 
— 4 
| 
| 
1 
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2 Haw. 19. 
der pretence of demanding ſufficient 


* 
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bail a man on a habeas corpus, on com- 
mitment for treaſon, or felony, without 
four ſureties; the ſum in which they 
are to be bound, ought never to be leſs 
than 40 J. for a capital crime ; but it 
may be higher in diſcretion, on conſi- 


deration of the ability and quality of the 


priſoner, and the nature of the offence : 
and the ſureties may be examined on 
oath concerning their ſufficiency, by 
him that takes the bail. 
But juſtices muſt take care that, un- 


ſurety, they do not make ſo exceſſive a 
demand as in effect amounts to a denial 
of bail; for this is looked upon as a 
great grievance, and is complained of 


on ſuch by 1 V. and M. ſell. 2. 
CHAP It. 


How far BAIL in Criminal Cases 
are LIABLE. 


* From the foregoing obſervati- 
wn it ſeems that it has been 
made clear, in what caſes bail is 
not grantable; and what is to be 
conſidered as the duty of the ma 
giſtrate, and the quantum of thei 
ſufficiency ; all which natural) 


ſeem to lead us to the preſent head 


of this work, wherein the offende 
T 
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is ſuppoſed to be bailed ; and the 


bail thould therefore know in what 
predicament they ſtand : which 


may be conſidered under the fol- 
lowing heads : 


I. Of the nature of their recognizance, \ 
and herein of the taking the BALL. 


Il. Of therr duty, privilege, and the ex- ; 
tent of their obligation. 


III. Of their diſcharge. 


4 4 1 7 
Dans ˖ A. 2338 


I. Of the nature of the recognizance, and 
herein of taking the BAIL. 


The recognizance taken by the bail 
before a juſtice of the peace, 1s in ſepa- 
rate ſums for the principal and his bail, 
and is binding on their” lands and tene- 
ments, goods and chattels, if the offen- 
der, or the perſons bound, make de- 
fault in performance thereof; for the 
do each of them acknowledge to owe a 
certain ſum to the king, to be levied on Barl. Recog. 
their lands and goods for the king's uſe, 
if default be made in the condition; 
but it need not be ſigned by them. 

And although the power of the juſti- , Burn, 14. 
ces extends not beyond the limits of? Haw. 37. | 
their own county, yet it is ſaid that | Wo 
recognizances and informations volun- a 
tarily taken before them in any place, | 
are good. ponds ; 

Q's © But 


can EI TI Io _ 
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8 But it will be better to divide this 
matter into 


c 1. Rec gnixances 10 proſecute, 
2. Recognizances io appear. 


1. Of Recognizances 10 proſecute. 


Burn, 1. A ſufferer under any of the offences 
9 G.2-c. 22. in the Black Act (all which are felony, 
and therefore not bailable), if he know 
himſelf, or can find any other who does 
know the offender ; he ſhall, on exami- 


Juſtice of the peace, be bound in re- 
cognizance to proſecute the offender by 
ay or otherwiſe, according to 
w. 

Burn, 59 And this recognizance is a bond of 
alt. c. 186. record made to the king, by the parties 
complaining, under a penalty, © to ap- 
pear at the next quarter-ſeſſions of gaol- 
delivery, and there prefer a bill of in- 
dictment for the cauſe charged, and give 
evidence to the grand jury ; and if they 
find the bill, then to give evidence on 
the trial.” | 
The penalty is incurred by a default, 
and the judge may eſtreat their recogni- 
zance. But on performance of which, 
it becomes void: and the lands and 
goods are recognizable, as appears by 

the acknowledgment. 
Dalt. c. 1, 6, It cannot be taken but by a judge or 
officer of record ; and by intendment 


only | 


nation and confeſſion thereof before a 
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only of law; whereſoe ver the ſtatute Crom. 125. 
empowers him to cauſe a man to do any . 
act, there he may bind the party by re- 
cognizance to do it, and on refuſal to 
commit him to gaol. 

But he cannot take recognizance for 
any other matters, but of ſuch as con- 
cern his office; and if he doth, it is 


. 
* * - = - 
* — a 2. * 
&. * * © * ths hy 1 — * 7 _ 
= , * 4 
Do 3 tad — * 


void. 
2. Of recognizances io appear. 
In recognizances of bail, in caſes ofCunn. Die. | 4 
felony, where admitted in the King's j 
Bench, each undertakes in a certain ſum [ 
that the priſoner © ſhall appear at a 1 
5 


certain day, before the juſtices at the 
next quatter- ſeſſions of gaol-delivery for 
the county, to anſwer for the felony 
ſpecified, with the ſuſpicion whereof 
he ſtands charged, and to do and re- 
ceive what ſhall be there enjoined him, 
and ſhall not depart without licence,” 
[t is at the juſtices diſcretion, in ad- 
mitting any perſon to bail for felony, 
to take the recognizance in a certain 
ſum, or body for body ; but for a crime 
of an inferior nature, the recognizance Hay, 11; 
ſhould only be for a ſum ; and the bail 
are to be bound in double the ſum in | 
which the criminal is bound, 1 
If the recognizance be to appear at, x, av. 
the aſſizes or ſeſſions, it may be taken 417. 
ly any juſtice of the peace. 


3 - 


A recog- 
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"Kel, 3. A recognizance to appear is never ＋ 
given up by tbe juſtice of peace, but is Ur 
returned and filed at the next ſeſſions, thi 

10 Mod. 152. If the recognizance be to anſwer gene- yy 


rally, it includes all crimes the party 
ſhall be charged with; if it had relation I &. 


to any particular crime, it ſhould have to, 
been ſpecified in the recognizance; the CO 
bail are bound in a certain ſum, and do oF 

c 


not, as in civil caſes, ſtand in the place 
of the principal. And though one in- 5 


formation ſhall have been commenced, "oY 

and a olle proſequi be entred for ſome def 

defect in the pleading, this is no bar or Zan 
diſcharge to the recognizance which is lab 

eneral, and leads to other offences. Ha 

4 Bl. Com. Bail may be taken in court, or in 17 
1 ſome particular caſes by the ſheriff, or er, 
1279, Coroner, or other magiſtrate, but moſt IM 522 
uſually by the juſtice of peace; regu- V 

gularly in all offences, either againſt the Wl ©2! 

common law or act of parliament, that wy 

| 


are below felony, the offender ought to 
be admitted to bail, unleſs prohibited e. 


by ſome ſpecial ad. mag 
II. Of their duty, privilege, and extent 150 


of their obligation. 


The principal duty of the bail is, to I cane} 
ſee that the recognizance be fulfilled, I pals v 
by cauſing the principal to proſecute, 

| | | | ol 


| 
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or to appear, as the caſe may be, at the 
time and place ſpecified; and to effect 
this, there is a like power, as in civil 
caſes, conjoined with their duty, 0 8 231. 


to a jute, to find new ſureties, or be 
committed in their diſcharge. And here 
they may eall in the aſſiſtance of the 
ſheriff, and any of his officers to be aid- 
ing and aſſiſt ing therein, and then ſur- 
render him to the county jail: And in 
default of his appearance, the recogni- 
zance is eſtreated, and the bail become 
lable for the ſum therein. And judge Kel. 2. 
Hale fays further, that the bail are lia- 
ble on the non-appearance of the offen- 

der, to be fined beyond their recogni- 
zance, if there be cauſe. 

Where a perſon aQually preſent. in 1 New Abr. 
court, is bailed for a crime puniſhable = 
with loſs of life or member, it ſeems to buoy ee 
be in the diſcretion of the court, to take Sid. 211. 

a recopnizance from each of the bail, oro 5 
either in a certain ſum, or body for bo- 1244. 
dy, or both ways: but it is * a miſtake ? H. H. P. C. 
to think that body fer body doth make Hp. C. 97. 


the bail liable for the ſame puniſhment 28 


155. 
Wood 618. 
So ſaith the Mirted: It is abufe to thinke the 


ſame puniſhmeat is to be to maine priſors, as to princi- 
pals who make default, whereas they are amerciable 
onely in courts, See Mirror 250. 4 Inſt. 178. 


Rep. 99. 


P. C. 154. 


3 
— 


- w. 411 
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2 Haw, 115. as the priſoner, but only to be fined, 
Se. And juſti des of the peace may take 
recognizances in this form. 

Ibid. But for a crime of an inferior nature, 
it ſeems the recognizance ought to be 
only in a certain ſum of money, and not 
body for body. 

Ibid. And it appears by the fame authori- 

ty, that the court may diſpenſe with the 
principal's; joining in the recognizance, 

Ibid. 116. If the recognizance be, that the pri- 

1 New. Abr. ſoner ſhall appear in the court of King's 

5 Bench to anſwer to an information, and 
not to depart till diſcharged by the 
court, and afterwards a nolle proſegui is 
entred on that information, and ano- 
ther exhibited, whereto he refuſes to 
appear, the recognizance is forfeited. 

Kel. 2, If the offenders appear not upon their 
recognizances the firſt day, the default 
is to be recorded, and the recognizances 
to be forfeited ; nevertheleſs, proceſſes 

or warrants, as the caſe ſhall require, 
to go out againſt them and their bail; 
ſo likewiſe, as to thoſe who are bound 
to give evidence; that if poſſible the 
buſineſs be not deferred to another ſeſſi- 
ons, in which time commonly the pro- 
ſecutors and witneſſes are taken off, and 
the matter compounded. 


[t 


lt 
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It ſeems that the bail are not liable New. Abr. 


for any contumacy by the principal on : Ann. 40 
his trial; as if he ſtand mute; althoug gb f Int 98. 
their recognizance is that he ſhall an- 5 f. Cg. 


obligation, if they produce him in court 
according to their recognizance, which 
thereby anſwers the full end of law, 
s if he had never been out of actual 
cuſtody. 

If a criminal be admitted to bail on Sa. 105. 
an indictment, and likewiſe in a civil 
action, and furrender himſelf to the 
Fleet, in diſcharge of his bail in the ci- 
vil action, and then moving by ha. cor. 
to the King's Bench, and thence eſca 
the bail to the crown ſhall ſuffer by che 
recognizance being eſtreated, for they 
cannot pretend he was taken out of 
their cuſtody by his commitment to the 
marſhal, for they muſt take care of 
tim there, and they might have had 
bim committed in diſcharge of them 
elves. | 

A recognizance had been forfeited, 4 Burn.2119. 
ind ſheriff had levied 20/, on the goods 
of one bail, and returned that the other 
bad nothing whereof, Sc. The mo- 
lon was to tax coſts, and that the ſame 
te paid to the proſecutor out of the ſum 
eried. A rule was granted to defend- 
int and, bail, to ſhew cauſe why coſts 
þ taxed ſhould not be paid to the pro- 
kcutor, and the ſurplus returned to the 

perſon 


ſwer, &c. ; and they fully perform theirs How . 


a ; 
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5 perſon on "whom levied. This Was re. 


t Will. 315. 


commended by Lord Mansfield as the 
eaſieſt method; for it is not the King's 
money, he has no intereſt in it, he js 
only royal truſtee for the party. _ 
If a-principal do not appear, and the 
recognizance be forfeited, and paid by 
the bail; yet the principal ſhall remain 
open and liable to the law whenever he 
can be taken. for the penalty in the re- 
cognizance is no other than as a bond to 
compel the bail to a due obſervance 
thereof, and has no connection with 


the principal; they could not ſue him 


thereon, for money paid to his uſe, or 
on his account, for it was paid on their 
own account, and for their own ne. 
glect; but having paid it, they are 
wholly exonerated, though the offender 
remains liable for his offence. 


III. Of the BalLl's diſcharge. 
If the principal be acquitted, the bail 
are diſcharged. But guery, as their du- 
ty is only to produce him at the time of 


trial, how can any ſubſequent matter 


event of his trial, nor for any fine laid 


t Burr. 10. 


Stra. 1165. ; Wer 
„ Oyer and Terminer, at Hick's-hall, not 


affect them one way or the other? Bail 
for his appearance, are not bail for the 


upon him. 
A common law recognizance to re- 
move an indid ment from the court of 


within 5 C 6 NM. & M. c. 11. J 2. * 
— 4 ; 


% 
” * 
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-be diſcharged an this terms of it being Burr. 54- x 
c Wl complied, with, without coſts ; e contra, | 
vo remove an indiment from quarter 
is (flions, if the proſecutor be a civil of- 1 
ficer ; but no coſts, if proſecutor be not. ; 
the party injured, 
But the judges of Oyer and Terminer io Mod. 278. 
are the proper Judges, whether recogni- 
zances ought to be eſtreated or ſpared ; 
and it is 795 the ad vantage of publick 5 
juſtice, that they ſhould have ſuch pow- | 
er if they ſee fit, ? 
And by parity of reaſon it ſhould ſeem, 4 Burn, 6a. 1 
that the juſtices of peace in the quarter : | 
ſeſſions, ſhould have the like power in 
reſpect of offences cognizable there ; t 
ind in caſe they ſhall be eſtreated, ö 
where the offence is not attended with . Li 
agoravating circumſtances, the ſtatute 7 
4 G. 3. provides for the diſcharge out of, G. 3. e. 16- 


cuſtody, of all ſuch who have been im- 2 
F priſoned on account of ſuch forfeiture, 
5 by affida vit and petit ion to the barons, | 1 


| without any gqurzezus ; the party paying ; 
ori for their order no more than 17. 1s. 1 
But no diſcharge to be given on ſuch pe- 
tition, where any debt is due to the 
crown, other than by ſaid recognizance ; 
or in caſes of defrauding the revenue by 
a contraband trade, or aſſaulting the of- | 1 
ficers of the cuſtoms or exciſe, or any f | 
perſon aſſiſting them. | 
A. motion, by conſent, was made tot Mod. 200. | 
diſcharge a recognizance for an appear- 
ance ; 1 
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4 Burr.2297,ance ; the court ſaid they could not, 


1 Wilſ. 139. 


3 Burn. 245. 


P. II. pI1is$CHARGE, 


but would reſpite it till next term. S0 
likewiſe an information cannot be 
uaſhed on motion, tho' both parties 
conſent; but here, they determined to 
diſcharge the recognizances by conſent. 
Defendant, in an indictment, was 
convicted and fined, on payment where. 
of it was moved, that the recognizance 
be diſcharged. To this it was objected, 
that defendant was obliged to pay the 
coſts of the proſecutors before it could 
be diſcharged, The court held, that as 
the act extends only to ſuch as are in- 
jured, and in this caſe the proſecutors 
were only informants bound over to 
proſecute, therefore the recognizance 
muſt be diſcharged. 
As the king cannot pardon or dii- 


3! 237: charge a ſuit for a nuiſance, although 


2 Haw. 391, 


it is brought in his name, ſo he cannot 
diſcharge a recognigance to keep the 
peace againſt another by name, and ge- 
nerally all other lieges of the king, be- 


fore the peace be broken; becauſe it is 


for the benefit and ſafety of his ſubjeQs, 
And here it may be proper to obſerve, 
that ſuits againſt offenders are for the 
public benefit, and therefore brought in 
the name of the king, who is guardian 
of the public; if they were to be 
brought at the ſuit of the party injured, 
it would become a private dealing, and 
the public would never be free from de- 
predation. 5 e 
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Cn . 
| Of the CER TIOR AR1, and BALL thereon. 


Tu IS writ is brought to remove an 
s Minditment from the court wherein it 
vas found, into another wherein it may 
e de tried; and the following extracts 
vill ſhew how the law ſtands reſpecting 


e bail on this writ. | 
d Wl It is enacted, That before the allow- 21 7a. 1. c. 8. 
$ Wance of any certiorari for indictments of &, 7. 


nots, forcible entry, aſſault or battery, 
lefendant ſhall become bound (to pro-4 New Abr. 
ſecute ſame) in 10/. with ſuch ſureties3>* 

s the Juſtices of the quarter ſeffions 

hall think fit, to pay ſuch proſecutor 


|» Which coſts and damages as the juſtices of 
h Mite county, Sc. ſhall think fit; and in 
ot Nefault thereof, it ſhall be lawful to pro- 
ne Need on ſuch certiorari notwithſtanding. 


c- And the like recognizance, in 40). is 13 & 14C. 2. 


quired by a ſubſequent act, on certio- © 


is ri, for indiQtments thereon concerning 

ts, Wizhways. 

e, MW Theſe ſtatutes do not extend to all 4 New. Abr. 
he ictments at ſeſſions in general, but b. 225. 


aly to thoſe particular ones therein z Salk. 526. 


be Neat meaſure, ſupplied by the rules of 
ed, We court of King's Bench, which, on 
nd moval of an indictment from London 
de- Maalgſen, required a recognizance 


from 


ntioned; but this defect was, in a: Haw 291. 
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from defendant to carry down the re. 5 
cord to trial, the ſame term, on which and 
the certiorari was returnable, or the ſit- zan 
ting afterwards; and on removal from ec 
other counties, ſuch recognizance Was 4 
required for a trial at the next aſſizes. 1 
But ſubſequent ſtatutes: have made 
further proviſions in this matter: 
586 W. & M. That on granting a certivrari to re 


e. 11. move an indictment or prefentment, all ( 
| 85 W. 3. parties indicted proſecuting ſuch. certio ne! 
== 5 . c. 19.7477 ſhall, before the allowance thereof on 
Þ find two ſufficient manucaptors, whdl 10 
4 Burn. 308. ſhall enter into a recognizance be fore A Va- 
juſtice of the King's Bench, (who ſhall i and 
indorſe the ſame on the writ), or befotq 2B 
a juſtice of the peace of the county oi pe 
place, in 2ol.; with a condition, at the [ 
return of the writ, to appear and plead the 
to the indiAment ot preſentment 1 able 
the King's Bench; and at his own colt : 

and charges to cauſe. iſſue to be j joined" 
thereon, or any plea relating thereto tak 

to be tried at the next aſſizes for tha of 
county after ſuch certiorari ſhall be re the 
turned, or the next term if in London's 
Weſtminſter, or Middleſex, unleſs othe ed | 
time or place be appointed by the court bs | 
and to give due notice of trial to t ca 
proſecutor ; and to appear, from day! ſen, 

day, in fail court, and not to depa the 
until diſcharged by the court, Sudfjifl 
recognizances to be certified into King 15 
N ( 


Bene 
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Bech with, certiorari and indiment, 5 8 
h and be there filed; and the re cogni- 4 
. 2ance not to be diſcharged till the ſum 4 
nll iecovered be paid. | 1 
And if ſuch perſon proſecuting the 1 

erliorari, being defendant, do not be- 5 


de fore allowance find ſuch manucpators, 

the juſtices may proceed to a trial of the 

offence. | | 
Certiorari was to remove an indiQ- , "ug 149. 

ment, and there being no bail indorſed 564 


. Lok 


of on the writ, the court ſaid the writ g*6.6 Mod. 
hf ſhould not have been allowed, for it 33 
e vas againſt the late act of parliament;; Shs wy &M. / 


and the ſecurities muſt. enter into re- 
cognizance of 20l. or elſe it will not 


*** ; ci. — 
— EB aj, 5 ASCE Pm ve. N 


ore 
o operate as a /uperſedeas. 
e lo the conſtruction” of theſe ſtatutes 


the following points ſeem moſt remark- 
able. . | 
That, being in the affirmative, as to 4 New. Abr. 4 
the taking recognizances, they do not 353: f 
2 Haw 292. * 

etolltake away the power which the juſtices 2 Salk. 564. - 


2 2 wt * — D 
ö 


thalllof the King's Bench had before; and 2 Ray. 756 

rel therefore if ſuch a juſtice take a recog- 

nizance variant from the form pre ſcrib- 1 

the ed by the ſtatute, it will be as effeQual 

hurts before; but it is ſaid, that in ſuch 

aſe, the "certiorari, if procured by de- 

ay tf /ndant, will be no ſuperſedeas , becauſe ö 

epa he ſtatutes ſeem to expreſs, that the ſt 

ſeſſions may proceed notwithſtanding | 

ny certiorari, procured by a defendant, y 

whereon ſuch recognizance is to be [ 

viven as is preſcribed, ] 
That at 
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March 27. 
2 Haw, 292- 


Ibid. 


Keb. 231. 


Salk, 170. 


2 Haw. 293. 
1 Burn, zog. 


Salk. 380. 
2 Haw. 293. 


See 1 Cro. 


$57» 


Sid. 320. 
2 Keb. 173. 
Keb. 43. 
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That if perſons, offering to be ſure- 
ties, appear to be worth 200. the juſtices 
cannot refuſe them. da ft 

That if there be -ſc /eral defendants, 
and ſome find ſureties and others not; 
the indictment ſhall be removed as to 
thoſe, at leaſt, who find ſureties, be- 
cauſe they ſhall not be prejudiced by 
the fault of others; but as ſome ſay, it 
ſhall be removed as to all. | 

That notwithſtanding the condition 

of the recognizance be, that defetidant 
ſhall procure a new trial at the next aſ- 
ſizes ; yet the recognizance ſhall not be 
forfeited, unleſs the proſecutor gives 
rules according to the courſe of the 
court. And, , ITY „ 

That after it be forfeited for not pro- 
curing a trial, Sc. no motion ſhall be 
made to quaſh the indiament. 


Salk. 16. Upon error of a conviction for a for- 


i Sid. 286. 
2 Keb. 43. 


others were committed by the Lord- 


cible detainer, bail was refuſed to de- 
fendant. The caſe was: Layton and 


mayor of London upon his view, for a 


forcible detainer, and fined 1007. and: 
committed in execution, and the record 
of the conviction was removed, by 
certiorari; and the defendant brought 


a writ of error coram nobis, and aflign- 
ed error in perſon; and now it was 
moved they might be bailed. E con- 
ira, it was urged, that in error to re- 

r M enges 144 verſe 


8 
, 


221 on c Trion AR. P. II. 


verſe- au outlawry the court will take 
bail, but not to reverſe a judgment id 


in indictment: At laſt the court refuſed 
to bail him, being io execution fer 4 
fine, and having committed a very no- 
torious breach of the peace in the heart 
of the city, though à long vacation was 
doming on. 


On removal by certiurari of an indict- Stra. 1163. 


ment from ſeſſions of oyer and terminer, 
Lefendant, and his bail, entred into a 
- Wl tecognizance. of 300. to plead, go to 
i trial, and appear on the return of the 
rerdict; he did ſo, and received judgs 
ment. On motion to diſcharge r-cogs 
diza nce, it was inſiſted he ſhould pay 
colts , but this not being in 20/1, the 
ſum required: by the ſtatute, the court 
deld, it was a tecognizance at common 
aw, and having been fully pertorthed, 
A appearance, was diſcharged with 


0 


A. 0 


purſuance of 6 and 6 W. 3. c. 1 t. ſ. 2, 


$3.) where defendant had paid, on cons 
viction, one thitd of the fine; it was 
djudged that the proſecutor could not 
be intitled to that and his eoſts alſo; 


3 


. made perpetual by 8 and 9 . 3. 6. 


1- Wind ordered the coſts to be taxed; and 


as ¶ the ſum received to go in part payment 
1 thereof. | 0 


e- If the proſecutors ate the party in- Will. 139. 


ſe Wired, the recognizance ſhall extend be- 
P yond 


6. 11. 


On a tecognizarice on ęertiorari (ina Burr. 2126. 
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yond the fine, if any adjudged, to the 
payment of their coſts; but if they are 
only informants, the recognizanee is 
diſcharged as' ſoon as the /fine is paid, 
Burr. Mansf. And if they be civil officers, they ſhall 
54 bave their coſts before the eee 
be diſcharget. f 
This has alſo been mentioned before, 
as it applies to common recognizances. 
| 4 New Abr. It hath been holden, that a certiorari 
356. for the removal of a recognizance for 
= Ja. 232-the good behaviour, or for any appear- 
elv. 107, 
Skin. 244. ance at the ſeſſions, will not ſuperſede 
2 Hav. 292: the obligation of it; becauſe it would 
Noll. Abr. be highly inconvenient, that the party 
492. againſt whom there may be very. juſt 
_ = . matter of complaint, ſhould be let looſe 
upon the bare bringing the writ. 
Dat. c. 12g: Mr. Dalton ſays, if a man be bound 
to the good behaviour (before a juſtice 
of peace) and to appear at the next aſ- 
ſizes or ſeſſions, yet the party bound 
may, by certiorari, remove the recogni- 
zanee into the Chancery or King's Bench 
before the day, and then he ſhall not 
need to appear at the aſſizes or ſeſſions; 
for they ſhall have no record, where- 
upon he may be called there. And this 
doctrine, elear as it is, is yet further ex- 
plained by Serjeant Haulins. 
2 Haw. 294 After the recognizance and _indiQ- 
ment are removed, the inferior court 
cannot proceed on either ; z and it it _ 


A 
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this is a contempt for which the fu- 
perior court will grant an attachment. 
A recognizance taken by a juſtice of ; New Abr. 
the peace, ought to be certified by ſuch 357- ; 
juſtice only till it be made a record of OW 
the ſeſſions; after which it ſhall be cer- 
tified in the ſame manner as the othet 
tecords of the ſeſſions. 


e HA P. vi. 


Of the Wat r of HaREAS⁵ Coxros, and 
of BAIL thereon: 


, Hitherto the offender has been 
ſuppoſed to be juſtly committed, 
or bailed, and fairly brought to his 
trial ; but the legiſlature of this 
free countty, ever keeping in view 
a ſacred regard to hberty, always 
allowed of remedies for the ſubjeR; 
when by any undue or unforeſcen 
circumſtance; he was unjuſtly de- 
prived of his perfonal freedom ;* 
for this purpoſe, in the eatly days 
of our government, the writs of 
mainprize, de cdio & ati, and de De Lots 
homint replegrando, were feverallyCoalt. c. it; 
allowed, directed to the. ſheriff to 
enquire the cauſe of the confine- 
ment; but for want of due reſtfic- 
tions as to the time of executing 
theſe writs and the returns, cor- 
wy 25 Le rupt 
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rupt delays and oppreſſions of of. 
. fice crept in, and gave riſe to the 
| petition of right which corrected 


4 an Com. this grievance, but was in part p 
77 Car. 1. c: evaded by the fallacious excuſes of I , 
0% the judges; who, in the beginning 8 


of the reign of Charles the firſt, de- 
voted to the court, and in office 
during the royal caprice, declared 
they could not bail or diſcharge a 
priſoner committed by the king or 
privy council. | Is 


Theſe obſtacles became grieyous to 
the public welfare; and, aided the 
inquiſitorial ſyſtem of the Star Cham- 
ber, combined to ruin the ancient eſ- 
tabliſhment of this free country, and 
portended the moſt fatal conſequences 
of the ſtate; to this end, they were 

Protracted throughout the reign of 
Charles I. and adopted by his mifguided 
fon and ſucceſſor, and the minions of 
the crown ſtrove to favour the deſpotic 
hopes of their prince; but imprudent!y 
extending their projects beyond the li- 
mits of a fair hypocriſy, they openly 
expoſed to view the latent deſign that 
ſeemed to pervade the whole court. The 
people of this country, ever jealous of 
their freedom, readily took alarm at ic 
flagrant, an attack upon their rights 
and ſhortly after the reſtoration of the! 
unhappy monarch,” united to _ 

tnel 


— > yes 1% i 
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their priſtine liberty and future ſafety, 
an at of the whole parliament, 
which ſtamp'd the character of the peo- 
ple, and ſet forth their name to other 
nations, as a juſt example of noble and 
upright exertion againſt the lawleſs at- 
tacks of tyranny and oppreſſion. 
But even then, as if it had been de- 
termined' wholly to exclude the face of 
liberty from this country, delays were 
planned; and an alras and a plurtes hab. 
corpus were allowed and ſued out before 
the firſt intention and remedy could be 
obtained: but the Britiſi parliament 
were not ſo eaſily to be deceived, and 
having once ſtepped forwards in the 
great work of their political redemption, 
purſued their endeavours' by a correcti- 
on of ſo baſe an invaſion upon their 
former ſtatute, and paſſed a new act 
which will ever be revered in the rolls 
of fame. Rn : 
Such is the habeas corpus act: one of,, Car. 
the great bulwarks or corner ſtones ofc. 2. 
the whole fabric of the Engl; conſtitu- 
tion—the relief of the ſubjeR, and the 
juſt medium between accuſation and 
guilt; it compriſes the ſuppreſſion of 
the court of Star Chamber; provides an 


immediate return to the writ it ordains, 


and allows only o days at the utmoſt 
for the Judge to determine whether to 
grant of refuſe bail. Re 
| The 


Car. 2. 
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The writ of habeas corpus 18 now the 
moſt uſual remedy by which a man js 
reſtored again to his liberty, if he have 
been againſt law deprived of it: and 
therefore it is, that the writ commands 
the day and cauſe of the taking and de- 
taining the priſoner, to be certified up- 
on the return; which if not done, the 
court cannot poſſibly judge whether the 
cauſe of the commitment and detainer 
be according to law, or againſt it; and 
hence it belton, that, either the pri- 
ſoner muſt be diſcharged, becauſe the 
cauſe returned of his impriſonment j is 
too general, whereas had it been more 
particularly returned, he ought perhaps 
to have been remanded ; or elſe he muſt 
be remanded, when he ovght to have 
been diſcharged ; both which are in- 
conveniences not agreeing with the gie- 
nity of the law. 

It will be the buſineſs of this chapter 
to recite the act itſelf, and to ſhew prin- 
cipally in what caſes hail is uſually 
granted on the writ of habeas corpus. 


Sx . I. To recite the act: * + this 
ſhall be done regularly /o far as # Its 
lates 10 Ball, 


31 Ca: 2. Car. 2. An 40⁰ for t 
better ſecuring the liberty of the ſubjef 
and for prevention of impriſonment beyond 


the /eas. 
the 1 
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After reciting the delays already men- 


WW tioned, It is, for the prevention there- 
of, and the more ſpeedy relief of all 
| perſons impriſoned for any ſuch crimi- . 


val or ſuppoſed criminal matters, 
EnaQted,- that ſuch writs of Jia. cor. 
ſhall be ed on the officer, or left 
with his deputy, at the gaol where the 
perſon is 'in cuſtody, and ſhall within 


© 

e 

ee days after ſuch ſervice (unleſs the 
a commitment be for treaſon or felony 
-W plainly and ſpecially expreſſed in the 


e aha of commitment) on payment 
sor tender of the charges of bringing ſaid 
Wl priſoner, to be aſcertained by the Judge, 
or the court, and indorſed on the writ, 


curity given by his own bond to pay the 
charges of bringing him-back if remand- 
ed, and that he will not make his eſcape 


than 20 miles, in that caſe and not 
above 100 miles, then within ten days; 
above 100 miles, twenty days. 


wards ſame. And 'on refuſal to give 


o the priſoner a copy of his commit- 
ment, if ten other than for he = 
| on 


—— 


not excceding 129. per mile, and on ſe- 


by the way. Return ſhall be made 
thereto ; that he ſhall then be brought 
before Cuch perſons as the writ com- 
mands ; and the cauſes of his detainer 
be certified, unleſs'the diſtance be more 


$. 3. Writ to be marked per flat. 31. 
Car. 2. and ſigned by the 2 who 


2156 
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after the party be brought beforę them, 


for his appearance in King's Hench the 


the offence is properly cognigable, as the 
caſe ſhall require, and then ſhall certify 


Jon be committed on fome offente that is n 


F; 11. HABEAS co RDS ACT; 2 
ſon or felony, plainly expreſſed in the 


watrant, in vacation time; ſuch pri- 


ſoner, other than con vict or in executi- 
on by legal proceſs, may complain to 


the Lord Chancellor, or any of the judges 
or barons, and they fhall grant him a 


hab. cor. returnable immedrate with the 
true cauſes.of his commitment and de- 
tainer, and thereupon within we days 


ſhall diſcharge him from impriſonment, 
taking his recognizance with one or 
more ſureties in any ſum in their dif. 
cretion, having regard to the quality of 
the offender and nature of his offence, 


Term following, or at the next aſſizes, 
ſeſſions, or general gaol delivery for 
ſuch county or place where the commit. 
ment was, or where the offerice was 
committed, or in fuch other court where 


ſaid writ and retyrn thereaf, and recog- 
nizance into faid court, =14n/efs the pers 


bailable, \ [2 

8. 4. Perſons neglecting, far two terms 
after commitment, to pray for 14. cor. 
ſhall not ha ye any writ in vacation time. 
© $ 5. Officer refuſing to cymply with 
faid writ, or ſhall. not within f hours 
after demand made by the prifoner ot 
other on his behalf, to deliyer him 3 


copy 


S 


IZ © =S 


navtas cotevs att. P. II. 
copy of ſreh commitment, ſhall forfeit 


to the priſoner 100. and for the ſecond. 


offence«2001. and be incapable of hold- 


ing his office; to be recovered by action 


debt, Sc. 

$. 6. No perſon, enlatged by this 
writ, ſhall be again impriſoned for the 
ſame offence, other than by the legal 


order and ptoceſs of the court wherein 
he is bound by recognizance to appear, 


or other court having juriſdiction of the 


cauſe ; penalty for ſame knowingly, and 


aſſiſting therein, goo/. 
$79. Perſons committed for high trea- 


ſon or felony plainly expteſſed c. on 
prayer in open court, the firſt week of 


tde term, or firſt day of ſeſſions of oyer 
and terminer, or general gaol delivery 
after commit ment; the juſtices thereof, 
or of K. B. are required on motion in 
court the laſt day of term or ſeſſions, to 
ſet at liberty the ptiſoner, on bail; un- 
leſs it appear, on oath, that the wit- 


deſffes for the crown could not be pro- 
duced that term or ſeſſion; and if on 
prayer at like time to be brought to trial, , vent. 346. 


ſhall not in the ſecond term or ſeſſion be 
ſo brought to trial, he ſhall be diſ- 
chatged from his commitment. 

$ 8. Not to extend to perſons in 
debt, or proceſs in civil cauſes; and, 
after diſcharged on his criminal offence, 
may be detained in any civil ſuit. 


$. 9. 


217 


4. 
7 0 
N 
FT 
ls 

* 
vo 
1 
5 

N - 


"- 


= 
3 1 IG 3 q = zz 5 FRE wok 


7 — * 
": —— & i 


= 


IRS ney * 


4 
i $ 
| 
i 
FN 
57 
1 
4 * 
1 
in 
ig 
% 
4 
* 
+ 


218 


P. II. HABEAS: CORPUS ACT, 


S. 9, Proviſo, for this writ to remove. 
priſoners from priſon to priſon; (in 
which bail is not concerned.) 

$. 10. Penalty for denying ha. cor. on 
view of the warrant of commitment, 
where it is hereby ordained to be grant- 


ed, 500l. 6 


§. 11. Writ to run into counties pala- 
tine and privileged places, Cingue-poris, 


Wakes, Berwick, Jerſey, and Guernſey. 


S. 12. No perſon, ſubject of this 
realm, to be ſent priſoner beyond ſeas, 
either within or without the Brz/z/ do- 
minions : ſuch impriſonment judged il- 
legal. Penalty by action of falſe im- 
priſonment againſt perſons committing, 
detaining and aſſiſting, treble coſts, da- 
mages not leſs than 5ool. and no delays, 
Perſons framing ſuch commitment, &c, 
incur premunire, and diſability of office, 

F. 13, 14, 15, 16. General excepti- 
ons, Sc. not reſpecting bail. 

§. 17. No perſon ſhall. be ſued for 
any offence in this act, unleſs within 


tuo years after ſame committed, in caſe 


the party grieved ſhall not then be in 
priſon; and if ſo, then in tuo years af- 
ter the deceaſe of the perſon impriſon- 
ed, or his delivery out of priſon, which 
ſhall firſt happen. 1 | 
S. 18, After proclamation of aſſizes, 
no perſon to be removed but before the 
judge in open court, | 
"SAS | §. 19, 
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S. 19. And after aſſizes ended, any 

perſon or portons detained may haye 

a. cor. 

; §. 20. In ſuits for 8 againſt this 

act, the defendants to plead general 
flue; Sc. 

8. 21. And becauſe many times per- 
ſons charged with petty treaſon or felo- 7 
ny, or as acceſſories thereunto, are com- 
mitted upon ſuſpicion only, whereupon 
they are bailable or not, according as 
the circumſtances making out that ſuſ- 
picion are more or leſs weighty, which 
are beſt known to the juſtices of. peace 
who committed the perſons, and have 
the examinations before them, or to 
other juſtices of peace in the county, it 
is enacted, That where any perſon ſhall 
appear to be committed by any judge or 
juſtices of peace, and charged as acceſ- 
ſory before the fat; to any petty trea- 
ſon, or on ſuſpicion thereof, or with 
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juſpicion of petty treaſon, or felony, \ 
plainly and ſpecially expreſſed in the 1 
warrant of commitment, ſuch -perſon | 
ſhall not be removed or bailed by virtue 
„of this ad, or in any other manner than 
„ they might have done before the mak- 4 
hb WW jog this aQ, 
_ MW ocr. II. Cafes where Barr ir granta- th 
- ' able on this flalute, or otherwnſe. 5 
3 Burn remarks, on this ſtatute, that i Burn, 151. il 
9, tf an offender, as formerly, were car- | 


ried 
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ried to gaol, without being firſt carried 
to a juſtice of peace, to be by him com- 
mitted ; he would have a right to be 
bailed on this at, whatever the offence, 
And the warrant ſhall ſpecify for what 
cauſe, particularly he is committed, 
not for treaſon or felony generally, but 
what ſort of treaſon or felony, and 
what their particular offence was, that 
the court may judge whether the offence 

be bailable or not. x 123 
comb. 6. There are ſeveral caſes which ſhew 
9 56. that no time ſball be loſt in proceeding 
4 lat. 51> againſt a priſoner, where he is commit- 
Mod. Ca. 95. ted, and this time ſeems limited to one 
- prog _ term, or one ſeſſions; in which caſe of 
: neglect of the proſecutor, the 3 

ſhall have his /a. cor. and be bailed. 

By the above act a commitment muſt 
not, as heretofore, be general; and 
there is a caſe of two perſons committed 

1 New. Abr. for aiding and abetting Sir James Mont. 
zn o gomery to make his eſcape, who was in 
Salk. I. cuſtody for high treaſon; on a ha. cor. 
Ray. 65. they were admitted to bail, becauſe it 
5 Mod. 78. did not appear what ſpeeies of treaſon 
Sir James was puilty of. | 
1 New. Abr. Every mittimus ſhould have a lawful 
1 au- concluſion, vi. that the party ſhall be 
thorities . kept till “ delivered by law,” or © by 
there cited. due courſe of law,” or © till further or- 
der,” or © for want of bail,” or other- 

wiſe; without ſuch concluſion the m- 

timus 
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ard irregular, and the party may be 
bailed, 

And in order that the priſoner ſhould Salk. 103. 
be entitled to the benefit of the . cor cor. 4 %o. 23 
act, it is enacted, that the priſoner ſhould Stil. 418. 
enter his prayer to be tried the fitſt Lut. 13. 
week of the term, or day of the ſeſſions 
after commitment: but in this point 
Lord Ayle/bury's, life was proved eriti- 
cal, and he was (though he had omitted 
this) admitted to bail. 

If the warrant of commitment do not Bl. Com. 
ſpecify the crime, ha. cor. lies for the!37- 
priſoner, and he will be diſcharged by 
bail thereon ; for, without ſuch ſpecifi- 
cation, the gaoler cannot detain him. 

If ha. cor. be brought for one com- Lil. Abr. 
mitted for felony, the court will admit*75 
him to bail, but not with leſs than faur 
ſuretres ; for the crime being capital, ex- 
traordinary bail is required. 

Ha. cor. was brought for a member; Will. 209 
of the ho commons, committed 

for a breac of ivilege, in order to be 
diſcharged on bail. The court would 

not interpoſe, and ſaid, they had an in- 

terior juriſdiction, and could not enter 

upon. it. Surely this muſt have been 

during the ſeſſion of parliament, 


The court of King's Bench cannot Vaugh. mY 


pretend to the only diſcharging of pri- 
W habeas e unleſs in _ 
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5 Mad. 198. 


Vent. 330. 
346. 


Vangh. 155. 
Mir. c. oO 
Coke. f. 55. 


2 Jones 13, 
14. 


Vavgh. r57. 
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of privilege; for the Chancery may do it 
without queſtion : ſo alſo may the 
Common Pleat, or Exchequer, if upon 
return of the hu. cor. it appears that the 
impriſonment is againſt law. 

After the writ be returned and filed, 
the couit of King's Benth, may remand 
the priſoner to be brought up from time 
to time till they are determined whether 
to bail or not. 

An ha. cor. may be had out of the 
King's Bench or Chancery, though there 
be no privilege, &c. or in the court of 
Common Pleas or Exchequer, for any of- 
ficer or privileged perſon there; upon 
which writ the gaoler muſt return pi 
whom he was committed, and the cauſe 
of his impriſonment ; and if it appear- 
eth that his impriſonment be juſt and 
lawful, he ſhall be remanded to the for- 
mer gaoler; but if it ſhall appear to the 
court that he was impriſoned againſt 
the law of the land, they ought by force 
of the ſtatute to deliver him ; if it be 
doubtful, and under conſideration, he 
may be bailed. The King's Bench may 


bail if they pleaſe, in all caſes; but the 


Common Bench muſt remand, if the cauſe 
of the impriſonment returned be juſt. 
But the priſoner is to be difcharged 
or remanded barely upon the return, 
and nothing elſe, whether in the King's 
Bench or Common Pleas. 


K 
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lt is manifeſt, where the King's Bench Vaugh. 158. 
hath upon Ia. cor. diſcharged a priſoner 
committed 'by the Chancery, the perſon 
hath been again committed for the ſame 
eauſe by the Chancery, and re- delivered 
by the King's Bench, but no quaſhing of 
the Chancery order for commitment ever 
heard of; this is not pradticable, nor 
could it avail the priſoners any thing; 
and beſides, in ſuch caſes of recommit- 
ment, the party hath other and proper 
remedy, beſides a new la. cor. : 
Ha. cor. was brought, and defendant9Salk. 104. 
admitted to - bail for forging indorſe- 
ments. on exchequer bills, becauſe the 
crime was only a great miſdemeanor ; 
for though the forging the bills, is fe- | 
lony, yet forging the indorſement is 5 | 
not. It is bag by 8 @&. g HY. z. c. 
20. 5 
Ha. cor. was brought to admit de-, wir. 29. 
ſendant to bail for a libel; and the 
court ſuffered him to enter his own re- 
eognizance, but deſired time to conſider 
of bail; nothing is mentioned of their 
opinion having been ever given, and in 
the margin, a caſe is cited, where they 
never gave any. n 
If the priſoner be convicted, and thesak. 348. | 
4 onviction appears on the return of thes Mod. iy _ i 
1; . cor. to be only defective in point of“ |. 
„ orm; it is at the election of the court i, 
IK | 
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to bail or diſcharge him, or oblige him Ml Þ 

to bring his writ of error. G 
Salk. Gr. Bail is never allowed for one con. h. 
4%, 178. ViRed of manſlaughter, till clergy had 


* 
3 Bulſt. 114. but Mr. Liſle's caſe is expreſsly contra- d 
08% Rep. dictory to this rule. 
Ot Kimberley was brought. up by habeat Y 4 
2 Stra. 848. corpug, being committed to Wood ſiree: Ml th 
Compter, for feloniouſly marrying Bridget be 
Reading, contrary to an Tiſi act of par- 
liament, (6 Ann.) in order to be tranſ- MW © 
mitted to Feland to be tried; the of- 
fence being committed there. Ge 
Strange moved that he might be diſ-. 
charged or bailed, infiſting that juſ -: ba 
tices of peace in England are confined m 
to act only as to ſuch offences as ate I in 
againſt the laws of England, and com- wh 
mitted in England; and the proviſo ia MW ſat 
the ha. cor. act gives no power as to of- Nu 
fences in Jreland, but leaves it on the ¶ vpe 
2 Vent. 314. former practice. Sed per cur. it has i ng 
3 Keb. 785. been done in Col. Landh's caſe, and the ¶ dyi. 
court have refuſed to bail a man com- n 
mitted for a murder in Fortuga/. If ap- an 
plication is not made to have him ſent ¶ ud 
over in a reaſonable time, you may ap- be 
ply again. Thereupon defendant u bern 
remanded, and upon application to the He t 
ſecretary of ſtate, it was referred to Mr. 
Attorney General to conſider of the man- 
ner of ſending him over: and upon afl 
attendance by counſel, Mr. Attorney re- 


ported, 
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ported, that he might be taken from the 
Compter by a meſſenger, who ſhaul | 
haye a warrant to garcy him to {refang, £ 
, i vhither he was carried, tried, con- | 
. MW demned, and executed. 
A perſon brought out of Hales by Sty. 418, 

kg. cor. moved to be hailed, becauſe 
they had no gaol-deliyery. there; and 
he was bailed to the next afliges. 

For caſes on the ſuſpenſion of the hg. 
cor, act, ſee 8 Mod. 98, and Sir V. 
aq 4g caſe. 3 Vin. 515. 534. 17 

eo. g. c. | JED! 

Afon 2 of the Mar/ha/ſea priſon, 2 Stra. 8&1, 
baying before been tried for ſuppoſed | 
murders of four perſons, by putting them 
in a place called the ſtrong room, on all | 
which he was acquitted to the general G 
ſatisfaction; but preſently after he was | 
it liberty, a ſingle juſtice of the peace, 
upon informations of a fifth perſon hav- 
ing been put into the ſame room, and 
ding within a year after, thought fit tg 
commit the defendant again for murder ; 
and upon 4g. cor. moved to be admit- 
d to bail, on pradueing copies gf 
tbe informations and aſfidayits of the 
former trials, and of the identical nature 
of the offences: but the eoutt refuſed 
to look into the inſormations, though 
hey were preſſed with Lord Mohug!s Salk. 104. 
ſe, where they looked into the depo- 
ions taken by the Sarqner, upan þ | 
b. 0 % Q motion i 
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2 Stra. 911. 


ing committed for manſlaughter was no 


. Ing which we may look into; otherwiſe, 
if a man be found guilty of murder by 


Inqueſt bad found it murder; and ſaid, 
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tion to Sail; and in the preſent caſe 


they remanded defendant, who lay in 
priſon till next aſſizes, when the grand 
Jury did him the juſtice to return the 
bill gnoramus, and he was difcharged. 

The judgment in the cafe of Lord 
Moſun, is only reported by Salke/7 104. 
9:2. If a man be found guilty of mur- 
der by the coroner's ingeſt, we ſome- 
times bail him, becauſe the coroner pro- 
ceeds upon depoſitions, taken in writ- 


a grand zury ; becauſe the court cannot 
take notice of their evidence, which 
they by oath are bound to conceal. . 
fer cur. There is no difference be- 
tween peers and commoners as to bail. 

As in Dalton's caſe, who had the 
misfortune to kill his ſchool-fellow at 
Eaton. He was committed by the co- 
toner for manſlaughter. On motion on 


ha. cor. for bail the Ch. J. ſaid, his be- 


reaſon ; for if the depoſitions amounted 
to murder, he would not bail; e contra, 
if they amounted only to manſlaughter, 
he would bail, though the coroner's 


the diſtinction was, between the coro- 
ner's inqueſt where the court could look 
into the depoſitions; and in indictment 
where the evidence i is ſecret. 


4 * 80 
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So hkewiſe, J. S. being committed Salk. 104, 


upon an inditment for murder, moved 


tou were for bailing him; becauſe the 
evidence upon the affidavits read did 
not ſeem to them ſufficient to prove 
him guilty. Holt Ch. J. and Gould con- 
tra: The evidence does affect him, and 
that is enough ; the allowing the favour 
of bail may diſcourage the proſecution 
therefore it is not fit the court ſhould de- 
clare their opinion of the evidence be- 
fore-hand ; for it muſt prejudice the 
priſoner on the one ſide, or the pro- 
ſecutor on the other. Bail was not 
granted. | 


The maxim eſtabliſhed by Davuiſon's Salk. 10g, 
caſe, is, that a perſon taken on an ex- 34 %. 
wn. capiendo is bailable while the re-, pun. 122. 


turn of the Ha. cor. is under the conſi- Far. 59, 61. 
1 Cro 507, 


deration of the court. Upon a ha. cor. 
to bring up the body of defendant a 


9uaker, the cauſe returned was a writ Katch 17+ 
Cro. Ja. 23, 


of excom. capiendo ; which recited a „g- 67 
mhcavit of an excommunication for 


offence, deſired to hear counſel there- 
on; and then Mr. Northey moved 
that he might be bailed in the mean 
ume; and cited ſeveral authorities that 


Q 2 a man 


f : r 2 Jon. 222. 
to be bailed, and this was within three Sil. 116. 


weeks of the ſeſſions. Roleſey and Tur-! Bulſt. 55. 


Roll. Rep. 
a a i „384. 
teaching ſchool without a licence; and Va. 286. 
the court doubting whether this was an 2 Roll. Abr. 


113. 
Vaugh. 157. 


228 P. II. Bart on ganras cexrus. 


man might be bailed while the return 
was under conſideration ; and alfo 
Pricts eaſe, Mich. 29 Car. 2. B. R. 
who was taken upon an excom. capiend. 
and brought up by he. cor. and-6ailed, 
while the return was under conſidera- 
tion; and in that cafe the court being 
againſt Price upon the return, his coun- 
fel inſiſted that he could not be commit- 
ted again, and thought they had got an 
advantage that way; but notwithſtand- 
ing, he was recommitted. He eited 
alſo Clerke's caſe, who was committed 
by the Vintner's company, and bailed lc 
by Holt Ch. J. at his chamber. Upon iſ © 
theſe authorities, the defendant was il *" 
bailed, and the entry was zraditur in di 
Ballium et interim curia adviſare vult; e 
and the condition of the recognizanee ¶ be 
was to appear the firſt day of the term, 
and from day io day; and if the court ch 
ſhould adjudge the return good, to ren · ¶ be 
der his body to priſon. The chief juſ- 
tice ſaid, they bailed men in execution, U. 
upon an audita querela ; and by the pe- di 
tition of right muſt bail or remand men 
in convenient time. The ſame rule ſ 
was made in that term, (Trin. 12 W. z. ful 
B. R.) in Reynolds caſe, (who was com- Ai 
mitted by the court of aldermen for aſ- , 
fiſting to marry a city orphan) while ber 
the court conſidered the return. 
| Salk. 106, Similar to Daviſon's caſe cited above, 


105, 294 ig, that of Doctor Watſon, Biſhop o 
Far. 56, 117, ? 7 : © nt 
134. | 
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pleaded to the writ, that he was a lord 
of parliament, and moved to be bailed, 
while the return was under conſiderati- 
on; and Poibell ſaid, though it had been 
done, it was in their diſcretion, and wag 
contrary to the ſtatute of Meſtminſter; 
. 22d he did not think it diſcretion upon 
a fuch a plea, which every body knew to 
6 be falſe, he being deprived by commiſ- 
eq ſoners of delegates, of which Powe/l was 
on one on the appeal. Hall Ch. J. agreed; 
,ao ind that though they could not take ju- 
ix] dicial notice of the frailty of this plea, 
1; Ne it ſhould lean their diſcretion ; and 
cel he was not bailed. 


ml A perſon came up on a ha. cor. $a. 1138, 


art charged with a commitment for a rob- 
en- bery on the highway. And the proſe- 
uf. cutor attending jnſiſted he was the 
on, I nan; and though eight affidavits of cre- 
pe⸗ dible perſons, proving him to be at ano- 
nen ther place at the time the robbery was 
role ſworn to, were read; yet the court re- 
. 3. ſuſed to admit him to bail, but ordered 
om- im to remain till the aſlizes, 


try, was outlawed, and taken on the 
outlawry, and brought writ of error; 
and being brought up to the King's 
bench by ha. car. prayed bail, and took 

twW Oo 


557˙ 
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Saint Davids ; but bail was denied here, Mod. Ca. 
becauſe of a falſe plea ; defendant was — ron 
taken on an excommun. capiendo, and Lat. 174. 
brought into B. R. by habeas corpus, and Cro. 552, 


A perſon indicted on {u/picion of rob Sty. 4:8, 


4 
"I 
4 
. 
0 


; 1 | | 
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haut exceptions to the indictment, viz. 
That he was in priſon, and knew 
wabig of the outlawry. 2. That the 
charge is too general, and nobody pro- 
ſecutes: but by Roll Ch. J. he cannot 
be bailed. ; 

11 Mod. 261. A perſon charged with picking pockets, 
on motion for a Ha. cor. and offering un- 
exceptionable bail; though the court 
had a diſcretionary power, yet, there 
being affidavits of defendant's being 
charged with the fact, they conſulted 

and refuſed bail = Hol! Ch. ]. 
A perſon accuſed of high treaſon, 


Ray 38. and not within the ha. cor. act, is not 
de Jure to be bailed by the court of 
King's Bench, 

11 Mod. 45. A man was brought up to B. R. by 


ha. cor. upon a commitment by a juſtice 
of peace, who had cognizance of the 
cauſe; it was faid, he was not bailable 
till the order is quaſhed, becauſe till 
then he is in execution, 
; Raym. 61, The priſoner muſt enter his prayer 
8 according to the /a. cor. act in the ſame 
county where he ought to be tried, elſe 
bail will be denicd him thereon ; as 1n 
the caſe of Leaſon and another, where 
this was declared to be the intent of 
the ad, and in that caſe it ſhould have 
been at the aſſizes in Surrey, for the 
K. B. cannot originally hold plea of fe- 
lony out of Middleſex; and therefore 
K. B. will remand the priſoners, 


— -- (5 tk. — — — — 
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tion in B. R. and was taken on an ex- 
tent at the Qneen's ſuit; the bail 
brought him upon a ha. cor. and prayed 
he might be committed to the Maryhal - 
in their diſcharge; and notwithſtanding 
great oppoſition was made by the -At- 
torney General, he was turned ; over, 
becauſe the action here was precedent 
to the extent. | 


A perſon being committed as a 7910-8 Mod. 5. 


rious owler and ſmuggler, moved on ha. 
cor. to be diſcharged, becauſe. he had 
been in gaol 7wo Zerms ſince the indict- 
ment was found, and not yet brought 
to his trial, and becauſe of the Vague- 
neſs and informality of the warrant. 
The court held the firſt objection good; 

but as to the other, they held, that a 
juſtice of peace muſt take care that he 
has ſuch an information of the fact as 
may be ſufficient to ſupport his warrant 
of commitment; but he could not ſet 
it forth in the warrant itſelf, becauſe fo 
much certainty is not required i in war- 
rants, as in writs and pleadings which 
are always on record; they were of 
opinion 10 bail him, but he having no 
bail was remanded. 


H 


A 
j 
| 


Defendant was,out,on..bail.in an ac-Salk. 353. 


3 


F. Il. 


SUV ABS Tr. 


d h A B. ve 


OF sbs. 


,“ Having now tra verſed through 
the neveſfaty and uſual concern. 
rents bf bail in criminal caſes, 
the tlofing part of this work ſeems 
to be well adapted to the conſider. 
ation of the nature of ſuretirs, ih 
like manner as the cloſe of the firſt 
part Was made to explain the na- 
ture of pledges, which ſeems ty 
bear ſomd aan to that of ſure- 
ties; inaſthuch ag that neither of 
them are altygether like bail, al- 
though they ſtand very nearly in 
the fame predjcatnent, 


* 


Scar riks may be donfined to two 


heads : 
Ste: I. for thy preſervation of the peace. 


It will perhaps be dbyious to the 
reader, that the ſureties given before 
the magiſtrate, when the offender is diſ- 
charged from the cuſiody of the officer, 
er thöſe which are then given by the 


accuſer to proſecute at the next ſeſſions 
of the peace, might have been arranged 


under this chapter ; but as it was found 
neckilary herctofofe to mention this 
matter 
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matter under the head of Caſes bailable, 
ſo it is deemed unneceſſary to recapitu- 
late the ſame here. The above order 
has been therefore laid down for this 
ſubjeQz? © *- 1 0 
drt r. I, Of Surttiet Fr the peatè. 
This muſt for clearneſs be divided thus; 
1. Mat is Sarety of the Peace. 
e. When grantable, and when not. 
3. How the recognizance is for feited. 
þ . How the ſame ts diſcharged or fu- 


0 per ſeded. 

4 | 65 

f 1. What is this Surety. 
|- 


Surety of the peace, ſays Dr. Burn, , Burn. 22) 
a Ws: the owa d dizhbe or bal e. 
bond to the King, taken by a compe- | 
ent judge of record, for the keeping 1 
d the peate ; and this ſurety every juſtice 
of the peace, may take and command 
6, ty a twofold authority: L. as a miniſ- 
er commanded thereto by a higher au- 
mority; (as when a writ of fopplicavit 
he directed out of chancery or B. R. is de- 
re lrered to him) 2. Ag a judge, and b 
iſ- Miirtue of his office, derived from his 
er, Mcommiſfion., 
he And this recognizance may be regu- . Haw. 129. 
ns lated at the diſcretion of the juſtice, as: Nam 234- 
ed Io the penalty, number, and ſufficiency 3 
nd of the ſecurities, and time of continu- Lamb. 100. 
his ance; | 


234 


Stra. 1202. 
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ance; but if it ſpecifies none of thefe, 


and is general, it is good ; and if it fixes 
no time, it ſhall be held for life: but it 


is the uſual and ſafeſt way to bind the 


patty to the next ſeſſions. 

When articles of the peace are pre- 
ſented to the court, which is done on 
oath, the court wil} give credit to the 
oath of the party, and cannot inquire 
into the truth of the articles, but may 
review them, and hear any objeQiongs 
ariſing on the face of them as to the 
propriety of granting ſurety thereon. 


Dalt. c. 16. The condition of this recognizance is, 


ce that if (the offender) ſhall perſon- 
ally appear before the juſtices of our ſo- 
vereign lord the King, at the next ge- 
neral ſeſſions of the peace to be holden 
in and for the ſaid county of ——— to 
anſwer to ſuch matters as ſhall be ob- 
jected againſt him by (the party com- 
laining) to do and receive that which, 
03 the court, ſhall be then and there en- 
Joined him; and that if he, in the mean 
time, do keep the peace of our ſove- 
reign Lord the King, towards the King's 
majeſty and all his liege people, and eſ- 
pecially towards the ſaid (party com- 
plaining) then to be void, &c, 


2. Mien 


dan 
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eſ- 
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2. W hen thr; Surety is 8 ond 
when not. 


- 


Lambard and Dalton both ink it, Zura, 18. 


ſeems clear, that if a man is in fear o 


ſome future injury, as that another will Dal. ©. 116. 


hurt his goods, or his ſervants or cattle, 
ſurety for the peace ſhall not be granted 


him; for this is the ſervant's fear, -and , Burn, 229. 


not his maſter's; and as to the goods, 
the recognizance is to the King and peo- 
ple, and for their benefit, and not for 
goods. Thus then the granting ſurety 
is reduced only to perſonal fear. 


But it is further faid, that if one; Burn, 7, 4, 


threatens to hurt a man's wife or child, 228. 
he may crave the peace, by virtue of 
theſe words in the commiſſion of the 
peace : © And to cauſe to come before 
you all thoſe who to any one or more 
of our people concerning their bodies or 
the firing their houſes, have uſed threats, 
to find ſufficient ſurety. for the peace, 
or their good behaviour towards us and 
our people.” © And if they ſhall refuſe 
to find ſuch ſurety, then them in our 
prifons until they fhall find ſame to 
cauſe to be ſafely kept.“ 


Have ufed threats.) It ſhould ſeem3 Burn, 18. 


from the many cauſes which, from time 
to time, have. been adjudged ſufficient 
to bind to the good behaviour, that this 
(xpreſſion is not to be underſtood of 

words 


236 


- 


* 


4 Burn, 228. 


3 Burn. 18. 


2 H. H. 137. 


Noy. 70. 


P. II. SURETIE 8. 


words only, but of. threatning a&ions 
likewiſe, or any thing whereby a man 
has juſt cauſe to apprehend the burning 
of his houſe, or ſome bodily hurt to be 
done to him ; and the juſtice is bound 
to grant ſecurity on oath of ſuch fear, 

For the peace, or their good behaviour. 
Lord Hale ſpeaking of the ſtatute 34 
Ed. 3. c. 1, (on which Mr, Crompton 
fays} that this power of the juſtices to 
bind to the good behaviour is grounded 
ſays, that this binding, though expreſ. 
ſed generally, and without any time li- 
mited, yet is not intended to be perpe. 
tyal; but in the nature of bail, vz. to 
appear at ſuch a day at their ſeſſions, 
and in the mean time to be of good be- 
haviour ; but ſee ante 136, where it is 
ſaid, if no time limited, it ſhall be held 
for life; but the uſual form obviates 
this difficulty. | 

When an offender is brought before a 
Juſtice of peace, the party ought to ten- 
der ſureties, and it doth not behove the 
juſtice to demand it. 


4 Burn, 230. All perſons whatſoever, under the 
1 Aw. 120. 


Crompt. 118. King's protection, being of ſane memory 
Stra. Pl whether natural and good ſubjeQs, 


12. 


aliens, or ed communicate, or attainted 
of treaſon, have right to ſurety of the 

; and it is pertain a. wife may de- 
mand it againſt her huſband, threaten» 


ng 


Lg 2 
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ing to beat her outrageouſly ; and that 
a huſband may have it againſt his wife: | 
and if the wife cannot find ſureties, ſhe 
ſha}l be committed, and ſo the man be 
rid of a ſhrew. . 
An infant under the age of fourteen * e. 177. 
may ha ve this ſecurity; but infants ans 
ſeme coverts ought to find ſecurity, 
amongſt their friends, and not be bound 
— | 
A woman exhibited articles of the Stra. 1231. 
pros ſtiling herſelf the wife of de- 
ndant; fetting out acts of cruelty, 
and the pendeney of a ſuit in the eccle- 
ſiaſtieal court for reſtitution of conjugal 
rights ; defendant coming to put in ſe- 
&- WW curity, infiſted the recognizance ſhould 
not be taken ſo as to carry any admiſſion 
of their marriage, and the court ordered 
it ſhould ftand thus: © To keep the 
og towards our ſovereign Lord the 
ing, and all his hege people; and par- 
n- il ticularly towards Hannah Freun, who 
he WW hath exhibited articles of the Peace 
againſt him the ſaid F. Bambradee, by the 
he ¶ name of Hannah Bambridge, wife of him 
the ſaid Fames, and that he ſhall not 
depart the court without leave, &c. 


— © „ Ow Vs ww > 


2 K 


If a man finds ſurety for the peace Blackerby, 
before the juſtices of the peace in the 342- 
county, at the ſuggeſtion of A, and af-,,',, ag 
ter this, A. comes into B. R. and makes 
oath, That he 4s in doubt of being ill 
treated by him, and prays ſurety of the 


Peace 


131. 
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peace againſt him, he is to have it; and 
upon that a /uper/edeas to the juſtices of 
peace to diſcharge the bond which is be- 
fore them. Held by all the judges. 
2 Blackerby, Threatening to take and impriſon a 
45: man, is no cauſe to arreſt and impriſon 
him, till he find ſurety for the peace. 
1 Haw. 127, One threatened to be impriſoned, or 
to be beaten, may demand this ſecurity, 
MG. Caſes. A Portugueſe veſſel arrived in the ri- 
ver of Thames; the ſailors on board 
were under a written covenant with the 
captain, to navigate the veſſel from the 
port of Liſbon to that of London, to 20 
on ſhore in London only by the captain's 
_ permiſſion, and when the veſſel was re- 
loaded there, to navigate her back to 
Liſbon. ' Two of the ſailors having re- 
- ceived permiſſion to go on ſhore, reſolved 
not to return on board, and in the dark- 
neſs of the night ſet upon the captain in 
his way to the ſhip, and uſed him with 
great cruelty ; he laid his complaint be- 
fore the magiſtrates in London, and they 
were brought up the next day, by vir- 
tue of a warrant, for the affault, and 
having confeſſed the aſſault, and it 
not being poſſible for the captain to 
be in England at the next ſeſſions of 
peace, he prayed not to be bound over 
to proſecute, and to have his men; 
which was granted, on their giving ſe- 
curities to keep the peace, and to fail 
according 
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according to their covenant, and they 


were remanded on board immediately. 


On exhibiting articles of the peace, it stra. 473 


was objected, that the fact was done 
before the act of grace, and pardoned 
thereby; and the crime being gone, by 
this, it muſt be conſidered as never 
done; and the court never demands ſe- 
curity for the peace barely on a man's 
ſwearing he goes in danger of his life, 
without laying ſome fact before the 
court, that it may appear to be ſuch a 
metus qui cadere poſſit in conſtantem vi- 
rum But by the court ——Suppoſe it 
was threats only, would not they be a 
ground for articles, though they are 
puniſhable ? Though the fact is pardon- 
ed, yet it may be inſtanced for an in- 
ducement to us to believe defendant a 
dangerous perſon. The defendant en- 
tered into the recognizance. 


— 


Security of the peace muſt be prayed a Burr. 780. 


and taken, where the offence was com- 
mitted which gave riſe to it, for elſe it 
might be very vexatious; the ſecurity 


muſt be given where the articles are pre- 


ſented; and in this caſe, a defendant 
might be obliged to travel many miles ; 


or if there be any particular inconveni- Ibid. 1040. 


ence ariſing therefrom, a mandamus may 

iſſue to a juſtice of the peace in the 

county, empowering him to take ſecu- 

ity there; or the ſame may be done by 

indorſing the attachment of the ny 
; WI 
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with ſuch a power, and ſpegifying the 
ſums in Which the parties ſhould bg 
| bound. 1 | 

4 Born, 233. In like minnef, as in caſes of bail, 

© lig. il the juſtice has been decgived in the 
ſufficiency of the ſureties, he or any 
ether juſtice may afterwards compel the 
party to put in other ſufficient ſurcties, 
and may take à new regognizance for 
the fame. : : 

Dalt. c. 116. If 8 man will require ſureties of the 
peace, becauſe he is at variance, or in 
ſuit with his neighbaur, it ſhall not bg 

Dalt, c. 117. A perſon of nonſane memory cannot 
have it, nor can it be granted againſt 
him; but if there ſhall be cauſe, the 
juſtice ought to provide for his ſafety. 

i Haw, 129, The nobility are exempted from this 
ſurety, and the ſafeſt way of proceeding 
againſt them, is by complaint to the 
Chancery or King's Benet. 

3. When this recognizance is forfeited ; 
a | and * not jo. 4 

Dalt. c. 121. The act that ſball extend to a fot- 

4 Burn, 235. feiture of the recognizance myſt be done 
or intended to the per/on, or in terror of 
the people: therefore to enter lands 
where he ought to bring his action; or 
to diſſeiſe another of his lands; or to 
enter lands or tenements with force, 

without offer of violence to any one, 
and. without public terror, or to com- 


mit 
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mit a treſpaſs in another man's corn or 
graſs; or to take away another's goods 
wrongfully, ſo it be not from his per- 
ſon, or to ſteal another man's horſe, or 
other goods feloniouſly, being not from 
his perſon : All theſe and the like are 
breaches of the peace, but will be no 
breach of the recognizance ; nor breach 
of the peace within the meaning of the 
commiſſion. | 

Mere words of anger or paſſion, as Haw. 130. 
lar, knave, raſcal, drunkard, are no 
forfeiture; for they do not challenge a 
man to break the peace, though they 
„ Wind to it. | 
it WY If a man hath broken his bond, when Lamb 58. 
% onvicted thereof by due courſe of law, Crom. 125. 
e juſtice ought, of diſcretion, to bind 
us Wim anew. . 
＋ 
he 


r 


If the recognizor makes default ing New. Abr. 
ppearing at the ſeſſions, the juſlices993- - 
tay, at their diſcretion, order the re-| 3 
ugnizance to be continued to the next alt. c. 120. 
eons (for which further ſecurities | 
ave been taken) or may takea reaſon- 
ble excuſe for non- appearance: other- 
iſe the default ſhall be recorded, and Lamb. 109. 
e recognizance and record be certified 
Ito Chancery, King's Bench, or Exche- 
r; and in caſes of felony, by 1 and 
P. and M. c. 13. to be certified to the 
Itices of general gaol-delivery. This; H. 7. e. 1. 
utter ſeems to be underſtood liberally,? Haw: 139. 
id there are many caſes of actual aſ- 
ulis that do not forfeit a recogni- 

R zance; 
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zance; ſuch as lawful chaſtiſement, 
reaſonable reſtraint, and the like. 

Dalt. c. 120, If the huſband be bound that he and 
his wife ſhall appear at ſuch ſeſſions, 
and that they ſhall keep the peace in the 
mean time, Sc. and at the day the huſ- 
band doth appear, but not his wife 

Cromp. 144. Here Mr. Crompton ſaith, the recogni 
zance is not forfeit ; for if there ſhal 
be cauſe to continue this ſurety of the 
peace againſt the hu/band and wife, he 
ſhall be bound and not the wife; an 
therefore the wife's appearance 1s no 
greatly material, but guery this doctrine 
and fee Fitz. Forfeiture 17. 8 E. 2. 

Lamb. 115, But the recognizance is forfeited by 

8 doing violence to any perſon, whetheſ hel. 

4 Burn, 235. this be done by the party bound, orb 0 K 
ſome other thro' his procurement; as 
by manflaughter, rape, robbery, unlaw 
ful impriſonment, and the like; but! 

| is not forfeited by any aſſault, which: d 

New Abr. could have been juſtified in an actioqig 


154. or upon an indictment for the aſſault. , 
3 | . Prin 
+ Blackerby But it is added, that to a forfeitur 52 
342- of this recognizance, there muſt be a 
5 Rep. a dual breach of the peace by an affranW.c | 


199. battery, or the like. 
Br. Tit Peace Procuring another to break the peacY 


No. 20. , e 
New f. 5. is a forfeiture of this recognizance. 


a 1 pl 351. ; ; 
1 Haw. 130. This recognizance is forfeited | 


treafon againft the king's perſon, k 
unlawful aſſembly in terror of the - 


p 
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„ple; and even by words tending to a Blackerby 
breach of the peace, as by challenging?“ 

ol one to fight, or in his preſence—threat- 

„ cning to beat him, otherwiſe if the 

cl party be abſent—and yet if the party Dalt. c. 121, 
s bound ſhall threaten to kill or beat a 

perſon abſent, and after ſhall lie in wait 

for him, it 1s a forfeiture. 

The principal entered into a recogni- . ioGeo: 
zance with bail to keep the peace for one 8 Mod. 195. 
hear, and afterwards to appear in court, 
on the fir/t day of Term, which latter 
part he neglected to perform; and it 
was moved that this recognizance 
might be effreated, ſo that the bail 
might be proſecuted. The Ch. J. 
held, That where a man be admitted 
to bail, he is by intendment of law in 
their cuſtody ; but when he 1s taken 
rom them by the proceſs of the court, 
hen they are diſcharged. All the other 
udges differed, v2. that they are not 
iſcharged till the committitur of the 
rincipal is entered; for though he was 
tommitted on the convicl ion on the in- 
Tmation, he was as much in the power 
of his bail; as if he had been at large, 

r ſtill in their cuſtody ; for on a motion 
n this court, they might have brought 
im up at any time, and rendred him 
ck again in diſcharge of themſelves, 

Afterwards it was moved that the 
JW nmittiler might be entered, ſo as the 
R 2 bail 


D 
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bail might take benefit thereof, and 
that the proceedings on the /ci. fa. 
might be ſtayed in the mean time. But 
the court refuſed to ſtay proceedings, 
but ordered that a commiltitur ſhould be 
entered on the right recognizance; for 
there being uo, viz. one for the peace 
and the appearance of principal, which 
was forfeited by his not appearing: and 
the other, for his appearance to an/wer 
the information, on which he was after- 
wards convicted: the commiltitur muſt 
| be entered on the la recognizance. 

2 Stra. 1220. The condition of a recognizance was 
to appear the laft day of Mrchaelmas 
term; on which day articles of peace 
were exhibited, and one of the defend- 
ants forbore to move to have his appear- 
ance recorded, (though he was preſent) 
and went to get bail. On this, proſe- 
ſecutor took out a /i. fa. teſted 28! 
November; and partly for the ſharpneſs 

of the proceeding, and becauſe the /i. 
a. muſt be teſted in term time, and he 
had to the laſt moment of it to appear 
in the court ſet aſide the proceedings. 

1 Haw. 130. When the recognizance is forfeited, 

Dai. old Ed-the recognizance and the record mult be 

4 Burn, 23). removed into ſome of the courts at ef. 
minſler, and be there proceeded on by 

fcr. fa. ; and ſo it ought to be, if pre- 
ſented by the jury or grand inqueſt. 


IV. C 
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4 Of di iſcharging or ſuperſeding this re- 


gogmiSance. 


He who is bound to the peace, and Dalr. c. 120. 
to appear at a certain day, muſt appear 
and record his appearance altho' the 
other party do not come to deſire it may 
be continued ; otherwiſe the recogni- 
zance cannot bo diſcharged. But on 
proclamation made, if no perſgn appear 
againſt him, it may be difcharged ; but 
# he be bound generally, and eſpecially 
to keep the peace towards a certain perſon, 
and he comes not, the court may, 
diſcretion, bind him over till next L 
ſions. 

But if no time to appear be mention- 4 New. Abr 
ed, they may diſcharge it at diſcretion. 695. 

It is the practice of the quarter ſeſſi- 12 Mod. 25 1. 
ons to continue the recognizance from Paft. 335- 
ſeſſions to feflions; Krng's Bench for C6. 
twelve months: and if no indictment 
be then found, to diſcharge it; ſo in 
Chancery : but contra Dalton; If noa Will. 205 
time be ſpecified, it is for the party's 
life, and neither king, juſtice, or party 
can releaſe it, 

The king cannot releaſe a recogni-2 Hav. 129. 
zance before it is broken, becauſe the 
ſubject hath an intereſt therein; but 
ifter forfeiture, he alone may relea lc it, 
ind pardon the forfeiture, 


Mandamus 


.. v.... 7. 


1 — 4 Ct = 
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Stra. 835, Mandamus was granted to three juſ- 
tices of peace, in Brecon, to take ſecu- 
rity on articles of the peace exhibited 
againſt defendant in B. R. and an affi- 
davit was produced of his being ſeventy 
years of age, and unable to travel, and 
cited Seymour's caſe. Mich. 6 Ann. And 
in Tyin. following, on affidavit of hay- 
ing kept the peace and being unable to 
come up, recognizance was diſcharged, 

Lamb. 113. If one of the ſureties die, the party 

— pl. 17. ſnall not be obliged to find a new ſure. 

9 05 ty; for the exccutors and adminiſtrators 
of the deceaſed are bound by the recog- 
nizance. 


1 If the party bound die himſelf, the 
= 53. ſureties, upon ſhewing this, may be 
diſcharged from their recognizance. 
1 Lev. 235. If the party craving the ſurety die, 
i Hayw.129. the recognizance may be diſcharged; 
Dall. c. 118. and. defendant, if in cuſtody for want 
of ſureties, may be delivered. 
Bro. P. 179. The party praying the ſecurity, can- 
Lamb. 111. not by a releaſe, . the recogni- 
zance; for it is to the King, and he 
11 Mod. 109. Alone can diſcharge it. The court can- 
x Haw. 129. not diſcharge it, before the condition 
be perform d, but a releaſe may induce 
the court to do it. 
A recognizance is diſcharged by the 
5 demiſe of the King : for the eb are, 
Burn. 14. & to keep our peace, and therefore it 
ackerby . 
441, is not % peace who ſucceeds; and 
; Blackerty only adds, contrary to the 
above 
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above ſubſequent authorities, that the 

death of recognizor or recognizee diſ- 
| Wl charges the recognizance, if not for- 
ſeited before. fr 

By this ſtatute no writs of /uper/edeas 21 Ja. c. 8. 

to diſcharge a recognizance for the 
peace, ſhall be granted out of Chancery 
or King's Bench, but upon motion in 
open court, and on ſuch ſuihoicnt ſecu- 
ities as ſhall appear to the court, on 
oath, to be aſſeſſed in the ſublidy-book 
at 5]. lands, and 10. goods; and unleſs 
it ſhall firſt appear to the court that the 
proceſs of the peace or good behaviour, 
is proſecuted againſt him deſiring ſuch 
ſuperſedeas, bond fide, by fome party 
grie ved in that court, out of which the 
ſuper ſedeas is deſired to be awarded. 


* StcT. II. Of Sureties for Good Beha- 
Y viour, 

*.* As much of this preſent ſection 
ne is neceſſarily involved in the for- 
Is mer, it will render the. followin 
he ſubject more brief, as the ee 
Fl matters muſt be referred to the for- 
on mer in all the ſimilar caſes wherein 
ce they apply. 


1. A man may be compelled to find 4 Burn, 238. 
he ſureties for good behaviour, and for the Dt © 122 
re, ¶ peace, at once; and yet the former of 
it theſe doth include the latter, and he 
nd that is bound to the one, is therefore 
the bound to the other, 
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2 Roll Rep. 
199. 


4 Burn, 184. 
2 Salk. 698. 
1 Keb. 931. 


1 Vent. 16. 


March 11. 
pl. 30. 


Latch. 5. 


Sty. 18. 


Comb. 40. 
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| Words which amount to a breach of 
the good behaviour, ought to be ſuch 
as tend to the breach of the peace, elfe, 
it is not a breach of the good beha- 


viour. 


In general, it ſeems that words which 
directly tend to a breach of the peace, 
as if one man challenge another, are 
cognizable before juſtices of peace, for 
which the party may be bound to the 
good ee and even indicted. 

Words diſreſpectful of the juſtices, as 
that they do not underſland the flatutes, 
&c. are not indictable, but are good 
grounds for binding the party to good 
behaviour. 

A woman was bound to the good be- 
haviour for ſuborning witneſſes. 

An attorney was indiQed for a com- 
mon Barretor, but acquitted ; but he 
was bound to 'the good behaviour, for 
threatning the witneſſes, and being a 
perſon of indifferent character. 

A juſtice of peace cannot bind to the 
good behaviour upon a general informa- 
tion, or commit to priſon for refuſing to 
find ſureties on ſuch information. 

Although a perſon be found not 
guilty of the matter laid in the indiQ 
ment, he may yet be bound to good be- 
hayiour. Likewiſe, 

1 Such 
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Such as praiſe to poiſon another; 4 Burn, 247. 


and for poiſoning their food, by ming- 
ling ratſbane with corn given to fowl, 
whereof they died ; 


Alſo, for beating, aſſaulting, or threat- i Haw. 195. 


ning a perſon in preſence of the juſtices, Crom. 124- 
or ſo that he could not attend the court. 

It is a diſcretionary power veſled in 4 Burn, 251. 
the juſtices, yet they muſt remember 
that it is a legal diſcretion, in which, in; 1 m 
favour of liberty, great tenderneſs is to , 
be uſed ; which 1s, as Lord Coke ſays, a 
knowledge to diſcern between truth and 
falſehood, right and wrong, ſhadows 
and ſubſtance, equity and colourable 
gloſſes and pretences; and not to do ac- 
cording to our wills and private affecti- 
ons; and ſuch diſcretion is to be limited 
and bounded with the rules of reaſon, 
law, and juſtice ! 

The form of the condition of this re- Dalt. c. 176. 
cognizance is the ſame, as that already? 481. 
ſtated for ſurety of the peace, adding 
only after the clauſe for the offender's 
appearance; “ and that in the mean 
time he be of good behaviour, and 
* dq keep the peace of our ſaid Sove- 
reign Lord the King towards,” Gc. 


+ 


And Mr. Dalton adds, that the re-11;a. p. 482. | 


cognizance runneth, de terris et tene- 
mentis, Bonis ei catallis, &c. Neri & le- 
vari, Sc. and yet the King may be at 
his election to take execution of the bo- 
dies of the recognizors, (as well of the 

| principal, 
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principal, as of his ſureties) as of their 
lands and chattels, for the ſum in the 
. contained. 

31 Ed. 3. c. 1 « And to take of all them that be 
_ of good fame, where they ſhall be 


found ſufficient ſurety and mainprize of 


their good behaviour towards the King 
and his people.” 
On this head Dr. Burn cites ſeveral 

8 eminent authorities, and remarks there- 
2 H. J 2. on, inter alia, That from the difficulty 
13 H. 7-10. of proving /uch evil fame, great caution 
Crompt. 122.18 neceſſary in demanding ſureties ; and 
Lamb. 115. implies, that although a ſeeming diſcre- 
— 415 tion has been conſtructed in the magiſ- 
124. tate, yet they are ſtill to be limited, 
8 24+ and bounded by the rules of reaſon, 
Compt. 124, la w, and juſtice, 
125. 5 Co. 100. 10 Co, 4 
& GW. X M. 
. 


If a priſoner plead a pardon, he may 
be remanded till he enter into recogni- 
zance with two ſureties for good beha- 
Stra. 1203. viour for any time not exceeding ſeven 

years; and if he be an infant, then he 
is not to be bound, but muſt find ſure- 
© 
I Burn, 252. 3. This recognizance ſhall not on] 
» Haw. 133. forfeited for ſuch actual breaches * the 
peace for which a recognizance of the 
peace may be forfeited; but alſo for 
ſome others for which SS a recogni- 
zance cannot be forfeited ; as, for going 
armed with great numbers, to the terror 


of 


e * 5 
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of the people, or ſpeaking words tend- 
ing to ſedition; and alſo for all ſuch ac- 
tual miſbehaviours which are intended 
to be prevented by ſuch a recogni- 
zance ; but not for barely giving cauſe 
of ſuſpicion of what perhaps may never 
aQually happen. 

If a man be bound in a recognizance, New Abr. 
to the King, upon condition to be —_ 
good behaviour, he cannot be indicted A fl 1 
for breach of good behaviour, by which oo. 
he forfeits his recognizance, without WOE gk 


ſea. Ja; for if a /ct. fa. had been brought, 4 220. 


he might haye pleaded ſome matter insel. * 42. 


the diſcharge thereof. OY 
Words which do not threaten any: Blackerb. 
hurt to the perſon are no forfeiture os _ 
the recognizance, though they may be249. pl 396. 
rude and impertinent; to forfeit this, tl. 80. 
recognizance an act muſt be done? Rl Row 
which imports ſome intention to do271:. 
ſome violence to the perſon : As to * 
will meet thee : but it is no breach to 

enter a cloſe, though it would be, to 

take any thing from the perſon vr e 

arms. 

It has been held, that a cerlſiorari toꝛ Blackerby 
remove a recognizance for good behavi- , 1 
our, or for an appearance at the ſeſſions, 492. 
will ſuperſede its obligation. Dalt. c. 75. 

But this would be inconvenient ; and cro. Ja. 282. 
the contrary opinion ſeems ſupportedYel7 207 
by better authorities, NY wy 


— — — — — — 
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Dalt. c. 124. 
Lamb. 126. 
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As to releaſing this ſecurity, Mr. 
Dallon expreſſes his doubt, by only re- 


citing, that whether the recognizance 


may be releaſed by any ſpecial perſon, 
fome do doubt, becauſe it ſeems more 

lar than the ſurety of peace; yet 
he adds, that others do hold, that it may 
be releaſed, either by the juſtice of 
the peace himſeif that took it, in dif. 
cretion, or by the party on whoſe com- 
plaint it was granted, even as that for 
the peace may. Dr. Burn joins his own 
authority to that of Hawkins under the 


article of ſurety of the peace; and they 


do declare, that as the recognizance is 
taken © to keep the peace towards the 
King and all his people, but particularly 
towards A. B. the party complaining,” 
a releaſe from ſuch party is ineffectual. 
although it may be a great inducement 


to the court to diſcharge the recogni- 


ZAnce., 
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APPENDIX. 
I 


Scine Facts againſt one of the BALL 
in Debt. 


(GEORGE, &c. to the ſheriff of 


lately in our court before us at Weſt- 
* by bill without our writ, and 
by the judgment of the ſame court, re- 
covered againſt John C. Eg; otherwiſe 
called, &c. and Thomas Eſq. otherwiſe 
called Sc. 800/. debt, and alſo 63s. for 
his damages, which he ſuſtained as well 
by reaſon of the detention of that debt, 
as for his coſts and charges by him about 
his ſuit in that behalf expended, where- 
oftife ſame John and Thomas are con- 
victed, as it appears to us on record: 
And although judgment thereof is given, 
execution nevertheleſs for the debt and 
damages aforeſaid remains yet to be 
made. And whereas George V. of &c. 
otherwiſe, to wit, in term, in the 
— year of our reign, before us at 


IVeſtminſter, perſonally came and be- 
came 


, Lilly's Ent. 
Greeting, Whereas James A. Gent. 387, 657. 
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came pledge and bail for the ſaid Fohr, 
that if it ſhould happen that the ſaid 
Fohn ſhould be convicted at the ſuit of 
the ſaid James in the plea aforeſaid, then 
the ſame bail granted, tbat as well the 
debt. aforeſaid, as all ſuch damages, coſts 
and charges, as ſhould be adjudged to 
the ſaid James in that behalf, ſhould be 
made of his lands and chattels, and le- 


vied to the uſe of him the ſaid James, 


if it ſhould happen that the ſaid John 
ſhould not pay the debt and thoſe da- 
mages, coſts and charges to the ſaid 
James, or ſhould not furrender himſelf 
to our priſon, to the marſhal of the 
Mar/halſea, before us on that account, 
which ſaid debt and the damages, coſts 
and charges, are not paid to the ſaid 
Fames, nor hath the ſaid John ſurren- 
dered himſelf to our priſon, to the mar- 
ſhal of the Mar/halſea aforeſaid, before 
us, as by the ſuggeſtion of the ſaid 
Fames we have, in our court before us 
underſtood ; Wherefore the ſaid Fames 


. hath beſought us to grant him his pro- 


per remedy in this behalf. And we be- 
ing willing that what is juſt in this be- 
half ſhould be done, command you that 
by per and lawful men of your baili- 
wick you give notice to the ſaid George, 
that he be before us at Weſtminſter on —, 
to ſhew, if he hath or can ſay any thing 
for himſelf, why the ſaid Fames ought 
not to have his execution againſt _ 

: or 
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for the debt and the damages, coſts and 
charges aforeſaid, according to the force, 
form and effect of the recognizance 
aforeſaid, if he ſhall think fit. And 
further to do and receive what our ſame 
court before us ſhall then and there con- 
ſider concerning him in this behalf; 
and have there the names of thoſe by 
whom you ſhall give him notice, and 
this writ, Witneſs, Ec. 


II. 


FiEk RI Facias in deb! againſt bout 


BALL 3 in K. B. 


George, c. To the ſheriff of 


the goods and chattels of R. F. and F. 
M. the bail of A. B. in your bailiwick, 
you cauſe to be made —1. debt, which 
E. F. lately in our court before us at 
Weſtminſter, recovered againſt the ſaid 


A. B. and alſo —s. coſts, which to the 


ſame E. P. in the ſame court, were ad- 
judged for his damages, which he ſuſ- 
tained as well by reaſon of the deten- 
tion of that debt, as for his coſts and 
charges by him about his ſuit in that 
behalf expended, whereof the ſame A. 
B. is convicted, as it appears to us on 
record. And whereon in our ſame 
court before us at Veſtminſter, it is con- 


ſidered 
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fidered that the ſaid E. P. may have 
execution againſt the ſaid R. F. and 
FJ. V. for the debt and damages afore- 
ſaid, according to the force, form and 
effect of a certain recognizance by them 
the ſaid R. F. and F. W. in our ſaid 
court before us, for the ſaid A. B at 


the fuit of the ſaid E. H. in the ſuit 


aforeſaid, acknowledged (a), as it like- 

wiſe appears on record, and have that 

money before us at Weſtminſter, on &c. 

to be paid to the ſaid E. P. for his 

_ and damages aforeſaid, and have, 
2 


III. 


(a) Fi. Fa. againſt the bail to war- 
rant a ca. /a. after a ſci. fa. differs only 


from this form in the following words 


to be inſerted in this place, © by the 
default of them the ſaid R. F. and 
RE” | 


IV. 


Fl EAI Faclas againſt Ball, on a re- 

cogniance removed cut of C. B. by Cer- 

_ tiorari, after judgment affirmed in Er- 
ror in K. B. i 


We command you, that of the 


goods and chattels of defendant 
and 
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and bail, and additions) the bail of ===: 


(defendant) 1n your bailiwick, you cauſe 


to be made —/. ahd have that money 
before us on —— whereſoever, &c. 
and to be paid to Adam B. according to 
the formi and effect of a certain recogni- 
zance by them this ſaid (defendant and 
bail) to the faid Adam, for the ſaid 
(defendant) upon our certain writ of er- 
ror, in our court before —— our chief 
jaſtice of the bench, at his chambers, 
ſituate in Sereant's Inn, in Chancery- 
lane, London, acknowledged as by the 
record thereof, which we lately for cer- 
tain reaſons; cauſed to be brought into 
our court before us at Yeftminſter, ap- 
pears to us on record. And whereon in 
our ſaid court before us at Weſtminſter 
aforeſaid, it is conſidered, that the ſaid 
Adami may have thereof his execution 
againſt the ſaid (defendant and bail) 
for the ſaid —/. by the default of them 
the ſaid (defendant and bail) as it ap- 
pears to' us on record, and have there 
this writ; Witneſs; Sc. 


FixRI Factas agarnft BAlL, on a judg- 
ment in a ſci. fa. quare executionem 
non on error in K. B. 


—— We command you, that of theLil. Eat, 591, 
lands and chattels 4 Alexander H. - 
c. 
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&c. one of the bail of Colen C. being in 
our bailiwick, you cauſe to be made 
2408. and of the lands and chattels of 
James C. late of, Sc. another of the bail 
of the ſaid Colen, being in your baili- 
wick, you cauſe to be made 240. and 
have that money before us on — where- 
ſoever we ſhall then be in Great Bri- 
tain, to be paid to Thomas L. Eſq; ac- 
cording to the form and effect of the ad- 
judication of execution on a certain re- 
cognizance by them the ſaid: A. H. and 
FJ. C. to the ſaid Thomas L. for the ſaid 
C. in our court, before — and his com- 
panions, our juſtices of the bench at 
Weſtminſter, acknowledged, as by the 
record and proceedings of the ſaid adju- 
dication of execution thereof, which we 
lately, for certain reaſons cauſed to be 
brought into our court before us, ap- 
pears to us on record; and whereof in 
our ſame court before us at Veſtminſſer, 
it is conſidered that the ſaid Thomas L. 
may have thereof his execution againſt 
the ſaid A. and J. for the ſaid ſeveral 
ſums of 240/. and 240/. in form afore- 
ſaid, reſpectively acknowledged to be 
reſpeQively levied on their lands and 
chattels, by the default of them the 
faid A. and F. as it appears likewiſe to 
vs on record, and have there this writ. 
Witneſs, &c. 


VI. 


—— war 


F 
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VI: 


FiERI FaclAs on a Judgment on a receg- 
nigance of BAlL, in C. B. after an 
affirmance thexeof in K. B. 


Greeting, We command you, that 
of the lands and chattels of V. T. of, 
Sc. being in your bailiwick, you cauſe 
to be made 100/, And of the lands and 
chattels of F. B. of, &c. in your baili- 
wick, you cauſe to be made 1ool. 
to be paid to A. F. according to the 
form and effect of the adjudication of 
execution, on a certain recognizance 
by them the ſaid W. T. and F. B. to 
the ſaid A. F in our court, before — 
and his companians, our juſtices of the 
bench at Yeſtminſler, acknowledged, as 
by the record and proceedings of the ad- 
judication of execution thereon, which 
into our court before us at Weſtminſter, 
we lately, for certain cauſes of error in 
the ſame to be corrected, cauſed to 
be brought, appears to us on record, 
and which in our ſame court before ns, 
being in all thingy affirmed, now re- 
maining, appears likewiſe to us on re- 
cord; and alſo, 121. which to the ſame 
A. F. in our ſame court, according to 
the form of the ſtatute *“ in ſuch caſe 


* 3 Hen. 7. e. 10. 
0 made 
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made and provided, were adjudged for 
his coſts and charges which he had ſuſ- 


tained by reaſon of the delay of execu- 
tion of the judgment aforeſaid, on pre- 


- tence of the proſecution of our ſaid 


writ of error by the ſaid V. T. and J. B. 
of, and upon the premiſſes aforeſaid 
proſecuted, whereof the ſaid V. T. and 
* B. are convidted, as it likewiſe a 


| pears to us on record, and have that 


Lil. Ent. 644. 


money before us on — whereſoever we 
ſhall then be in England, to be paid to 
the ſaid A. F. for his debt, damages, 
coſts, and charges aforeſaid ; and have 
there this writ. Witneſs, &c. 


VII. 


SciRe Faclas, againſt BalL on a re- 


cognizance on a writ of error in the 
Exchequer chamber : in Caſe. 


=—— Greeting. Whereas F. T. of, 
Sc. and J. W. of, &c. on the —— day 
of May, in — term, in the — year of 
our reign, came into our court before 
us at Weſtminſter in their proper per- 
ſons, and according to the form of the 
ſtatute to prevent unneceſſary delays of 
execution thereof made and provided, 
acknowledged they owed, and each of 
them for himſelf acknowledged he owed 
to H. T. Gent, 2021. of lawful, &c. ” 


# ” 


w * 


"ay 
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be paid to the ſaid H. his executors or 
aſſigns; and unleſs they did the ſame, 
E. and F. granted, and each of them 
for himſelf granted, the ſaid 2024. to be 
made on their and each of their lands 
and chattels, and levied to the uſe-of 


him the ſaid H. on the condition fol- 


lowing : That whereas the ſaid H. T. 
lately in our court before us at Weſtmin- 
fer, by bill, without our writ, and by 
the judgment of the ſame court, had 
recovered againſt F. J. Gent. 1011. for 
his damages which he had ſuſtained, as 
well by reaſon of a certain treſpaſs on 
the caſe to the ſaid H. by the ſaid J. . 
done as for his coſts and charges by him 
about his ſuit in that behalf expended, 
whereof the ſaid, J. J. is convicted, as 
in our ſaid court before us appears on 
record. And whereas the ſaid J. J. 
had proſecuted our writ of error upon 
the judgment aforeſaid, returnable be- 
fore our juſtices of the common bench 
and the barons of our Exchequer of the 
degree of the coif in our Eacheguer 
chamber on, Cc. If therefore the ſaid 
7. 7. ſhould proſecute the ſaid writ of 
error with effect, and if the judgment 
aforeſaid ſhould be affirmed againſt the 
ſaid Fa J. then if the ſame J. J. ſhould 
ſatisfy and pay to the ſaid H. T. the da- 
mages aforeſaid, and alſo all ſuch coſts 
and damages as ſhould be adjudged - 

the 
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the ſaid H. T. by reaſon of the delay of 
his execution upon the Judgment afore- 
faid, on the pretence of the proſecution 
of the ſaid writ. of error, then that re- 
cognizance ſhould be void and of none 
effect, or elſe ſhould remain in its full 
firength and effect, as by the record 
thereof in our ſaid court before us at 
Meftminſter remaining manifeſtly a 
pears. And whereas alſo the judgment 
aforeſaid, afterwards, to wit, in —— 
term laſt paſt, in our Exchequer cham- 
ber aforeſaid before the juſtices and ba- 
rons aforeſaid was duly affirmed, and 
I. to the fame H. T. in our ſame Ex- 
chequer beſore the juſtices and barons 
aforeſaid, according to the form of the 
ſtatute thereof made and provided, were 
adjudged for his damages, coſts and 
charges, which he had, by reaſon of the 
delay of his execution 'of the judgment 
aforeſaid, on the pretence of the proſe- 
cution of the faid writ of error, as by 
the record and proceedings thereof by 
the ſaid juſtices and barons, according 
to the form of the ſtatute aforeſaid-from 
our ſaid Exchequer chamber into our ſaid 
court before us at Yeſtminſter, remitted, 
and in our ſame court before us remain- 
ing, manifeſtly appears. And the ſaid 
J. F. hath neither paid nor ſatisfied to 
the ſaid H. T. either the damages afore- 
faid by him the ſaid H. T. in our ſaid 
court before us in form aforeſaid reco- 
vered 


APPENDIX. 


vered, nor the ſaid —/, to the ſamo 
H. T. in our. ſaid Eæcheguer chamber in 
form aforeſaid adjudged, as e have by 
the ſuggeſtion of the ſaid H. in our 
court before us underſtood. Wherefore 


the ſame H. hath beſought us to grant 


him his proper remedy in this behalf; 
and we in this behalf, being willing 
that what. is; juſt ſhould be done, com- 
mand you, that by good and lawful 
men of your bajliwick, you give notice 
to the ſaid E. T. and J. V. that they 
be before us at Veſtminſter on — to 
ſnew, if they have or can ſay any thing 
for themſelves, why the (aid 2020. ; by 
them in form aforeſaid acknowledged, 
ought not to be made of their lands and 
chattels, and levied to the uſe of the 
ſaid H. T. according to the force, form 
and effect of the recognizance aforeſaid, 
if they ſhall think fit, and further to do 
and receive, Cc. (as in No. 1.) 


VIII. 


PLEA 70 4 Sci. fa. again/# Bail, that he 
is not the fame perſon. | 


Garlick and Gantlet. 


263 


Fohn. Garlick, who is now, on the Lil. Eat. 398. 


writ of ſcire facias aforeſaid, ſummoned, 
in hig proper perſon,. comes and ſays, 
that he upon the writ aforeſaid is ſum- 
moned 
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moned to ſhew cauſe ed to the 


command of the writ aforeſaid, and 
ſays, that the ſaid Roger Gantlet, ought 
not to have execution againſt him for 
the- debt, damages, coſts, and charges 
aforeſaid, becauſe he ſays, that a cer- 
tain other Fohn came into the ſame 
court here, before — chief juſtice of 
the Lord the King aſſigned to hold pleas 
before the King himſelf, at his man- 
ſion-houſe, ſituate — and become one 


of the ſurety and bail for the ſaid Tho- 


mas Garlick, in the plea aforeſaid, at 


| the ſvit of the ſaid Roger Gantlet, in 


manner and form as by the writ afore- 
ſaid is above ſuppoſed ; without that, 
that the ſame John now appearing is the 
fame perſon who came into the ſame 


court here, before — the chief juſtice 


aforeſaid, and became one of the ſure- 
ty, and bail for the ſaid T. G. in the 
plea aforeſaid, at the ſuit of the ſaid 
R. G. as by the writ of ci. fa. aforeſaid, 
is above ſuppoſed, and this the ſame 
John G. now appearing, is ready to veri- 


fy, wherefore he prays judgment, Ec. 
IX. 
Plea of a payment of the debt. 
Short and another, and Beetham. 


And the ſaid Peter and Samuel, in 
their proper perſons come and ſay, that 
the 
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the ſaid William ought not to have his 
execution againſt them, the ſaid F and 
S. for the damages aforeſaid, becauſe 
they ſay, that they, after the recovery 
of the judgment aforeſaid, in the writ 
of hci. fa. aforeſaid, abovementioned; 
and before the iſſuing of the ſaid writ of 
ſcire facias, to wit, on the — day of 
— in the — year of the reign of the 
ſaid Lord the now King, paid to the 
ſaid William the faid I. in ſatisfaction 
and diſcharge of the judgment afore- 
ſaid, to wit, at — in the county afore- 
ſaid, which ſaid —/. the ſaid V. then 
and there received, and accepted in full 


ſatisfaction and diſcharge of the judg+ 


ment aforeſaid ; and this they are ready 

to verify; wherefore they pray judg- 

ment, if the ſaid W. ought: to have his 

execution againſt them for the dama- 

ges aforeſaid, SS. 

The entry of the judgment on the recognt- 

zance againſt the Bail. 

Pleas inrolled at Weſtminſter, before 
— and his companions, Juſtices of the 
Lord the King, of the bench of — 


Term, n the — year of the reign — 
&c. Roll. | 


x was commanded, whereas A. H. 
late 


Middleſex J. The ſheriff of Midgle-Lil Eat. 380; 


* 
| 
1 
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late of - and 7. C. late of — late in the 
court of the Lord — late King of Great 


Britain, before the late King himſelf at 
Weſftminſten, to wit, in — Term, in the 


— year of the reign of the ſaid Lord 


the King, before - and his companions 
juſtices af the ſaid Lord the King, of 
the beneh here at Yeſtmin/ier, acknow- 
ledged, and each of them acknowledged 
they owed to 7. Z. the ſum of 240ʃ. 
which ſaid ſum of 240. the iame 4. 
and F. for themſelves and their (heirs, 
agreed and granted, and cach of them 
for himſelſ and his heirs, did agree and 
grant, ſhould be raiſed and levied out 
of their and each of their lands and 
chattels, to the uſe and behoof of the 
ſame T. L. on this condition, That if 


it ſhonld happen that judgment ſhould 


be given for the ſaid T. L. againſt C. C. 
late of, &c. in a certain plea of debt on 
a demand of 120. by the ſaid T. I. 
againſt the ſaid C. in the ſame court 
here proſecuted, then the ſame C. the 
ſaid debt of 120. and alſo all damages 
which to the ſaid . L. by reaſon of the 
detention-of that debt in the ſame court 
here ſhould be adjudged, ſhould ſatisfy, 
or his body in execution of that judg- 
ment, to the priſon of the Feet ſhould 
render: and although the ſaid 7. L. in 


| Eafter Term, in the — year of the reign 


of our Sovereign Lord — now King of 
Great Britain, &c. before the ſaid — 


and 
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and his companions, Juſtices of the ſaid 
Lord the now King of the bench here, 
to wit, at Weſtminſter aforeſaid, by the 
conſideration of the' ſame court, had re- 
covered againſt the ſaid C. as well the 
ſaid 1:ol. as -d. which to the ſame 
T. IL. in the court of the ſame Lord the 
now King were adjudged for his da- 
mages which he had by reaſon of the 
detention of that debt, whereof he is 
convicted, as by the ſame record and 
proceedings thereof in the ſame court 


of the ſaid Lord the now King remain- reach. 


ing manifeſtly appears: nevertheleſs, 
the ſaid C. the debt and damages afore- 
ſaid to the ſaid . L. hath not ſatisfied, 
nor his body in execution of ſuch judg- 
ment to the ſaid priſon of the Fleet hath 
not rendered as by the ſuggeſtion of the 
ſaid T. TL. the ſaid Lord the King had 


underſtood : And becaufe, &c. that by g I. 


good, &c. he ſhould give notice to the 
ſaid A. and F. that they ſhould be be- 
fore the ſaid juſtices of the ſaid Lord the 
King at Neſtminſter, on — to ſhew if, 
Tc. to wit, to the ſaid A. why the ſaid 
240/. by him in form aforefaid acknow- 
ledged, out of his lands and chattels 
ought not to be raiſed; and to the ſaid 
FJ. why the ſaid ,240/, by him in form 
aforeſaid acknowledged out of his lands 
and chattels ought not to be raiſed, and 
to the uſe and behoof of the ſame 7. L. 
levied according to the form of the re- 

cognizance 


, 

6 
1 
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cognizance aforeſaid, if, &c. and now 
here at this day, to wit, the ſaid — 
A764 returu- comes the ſaid T. L. by A. B. his at- 
* torney, and hath offered himſelf on the 
fourth day againſt the ſaid A. and F, 
in the plea aforeſaid ; and they being 
ſolemnly called have not come ; and the 
ſheriff, to wit, C. T. Eſq; and S. S. 
Eſq: now returns, that tbey have no- 
thing, nor hath either of them any 
Second. if. thing, c. neither are they found, nor 
is either of them found, Sc.; there- 
fore as before the ſheriff is commanded 
that by good, Sc. he give notice to the 
ſaid A. and J. that they be here on — 
to ſhew in form aforeſaid, &c. on which 
day here comes as well the ſaid T. IL. 
by his attorney aforeſaid, as the ſaid A. 
and F. by H. Q their attorney, and the 
Nibil return-ſheriff, to wit, the ſaid C. T. Eſq; 
ed. and S. S. Eſq; as before, now return 
that they have nothing, nor hath either 
of them any thing, neither are they 
found, nor is either of them found, &c, 
And upon this the ſaid T. L. prays exe- 
cution againſt the ſaid A, for the ſaid 
240/. by him in form aforeſaid acknow- 
ledged, and againſt the ſaid J. for the 
ſaid 2401. by him in form aforeſaid ac- 
knowledged according to the form of the 
recognizance aforeſaid, to be adjudged 
to him, &c. 
judgment by And the ſaid A. and F. by their at- 
wil dieit. torney aforeſaid, come and defend the 
force and injury when, Sc. and ſay no- 
| | thing 
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thing in bar or pereluſion of the execu- 
tion aforeſaid, whereby the ſame Tho- 
nas remains againſt the ſaid A. and F. 
therein undefended : Therefore it is 
'- {conſidered that the faid T. have execu- 
non againſt the ſaid A. and F. of the 
6 ſaid ſeveral ſums of 240. of their and, 
each of their lands and chattels, reſpec- 
tively to be levied according to the form 


+ and effect of the recognizance aforeſaid. 

| Wes, Xl. 
& A bond from the defendant to indemnify x 
ch the bail. | 

by Whereas the above-named H. B. at (my. prece- 

ne dhe ſpecial inſtance and requeſt of the dents 


e. Nabove bounden D. L. together with him 
* Ime ſaid D. L. and one S. C. did, on the 
day of the date of the above written ob- 
ligation, become bail for one J. M. in 
a certain action brought againſt him in 
the court of King's Bench at Weſtmin- 
ler, by P. C. gent. for aſſaulting, tak- | 
ing, and detaining of Martha the wife | 
he bf the ſaid P. C. to his damage of 5000!. 

and alſo, for one R. L. for an action 

he brought againſt him in the ſame court, 

ed I the ſaid H. C. in the like action: and 

the ſaid H. B. did, together with the 

ſaid D. L. and the ſaid S. S. enter into 

two ſeveral recognizances, before — one 

f his Majeſty's juſtices of the ſaid m"—_ 

0 
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of King's Bexch, with conditions, that 
if they the ſaid J. M. and R. L. re- 
ſpectively ſhould be condemned in the 
ſaid ſeveral ſuits, they ſhould reſpec- 
tively pay the condemnation monies, or 
render their bodies to the pri ſon of the | 


marſhal of the Mar/halſea, or that they 
the ſaid bail would do the ſame for 
them, or to ſome ſuch or the like pur- 
port or effect, as by the ſaid ſeveral re- 
cognizances now remaining on record 
in the ſame court appears. Now the 
condition of the above-written obliga- 
tion is ſuch, that if the ſaid D. L. his 
heirs, executors, adminiſtrators, 'or aſ- 
ſigns, or any of them, do and ſhall from 
time to time, and at all times hereafter, NN 
{ave harmleſs and keep indemnified him. | 
% ſaid H. B. his heirs, executors, ad- n! 
„ niſtrators and aſſigns, and every of 
them, and his and their goods and chat- 
tels, lands and tenements, of, from Nn: 
and againſt all actions, ſuits, coſts, 
charges, damages, loſſes, hindrances, 
executions, expences and demands what- We B- 
ſoever, which he or they, or any or 
either of them, ſhall or may ſuſtain, or 
be put upto, for, or by 1 or means on r 
of his the ſaid H. B's. becoming and 
being bail for the ſaid 7. M. and R. L. 
or either of them, as aforefaid, or for, 
or by reaſon or means of his cntring 


into the ſaid recognizances, or either of Of a 


them as aforeſaid, then, &c. 
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